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December 2012

The KW OIAA is a member of the Tri-Association — the other members are the local Brokers Association and the
Insurance Institute. We are working to promote attendance at events put on by any of the associations. All of
the associations are planning educational meetings as well as fun events — we hope that you can attend, and
can find information on upcoming events on any of the websites. We are promoting the 2™ Annual Charity
Curling Bonspiel in March — information on this event can be located within the bulletin. If you didn’t attend
last year, you missed out on a very fun event!

As we wrap up 2012, there are parties to attend! We hope to see you at the Toronto OIAA Party on December
12 at the Westin Hotel. Don’t forget that your KW OIAA Party is December 13 at Golf’s Steakhouse.

On behalf of the KW OIAA — we hope that you and your family have a safe and happy holidays.
Regards,

Charlene Ferris, FCIP CRM

President — KW Chapter
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2012-2013 Executive Committee

President

Charlene Ferris, FCIF CRM

The Co-operators
519-5618-1212
charlene_ferris@cooperators.ca

Past-President

Lisa Dobson, CIP

The Co-operators
866-466-4426 X2056
lisa_dobson{@cooperators.ca

Treasurer

Laura Potts
Cunningham Lindsey
519-B22-T110 %22
Ipotts@cl-na.com

Director

Dale Stuart
Cunningham Lindsey
519-578-5020
dstuart@cl-na.com

Social Director

Daniel Strigberger

Miller Thomson LLP
519-593-3252
dstrigberger@millerthomson.com

Bulletin Editor

Randy Higgins

Paul Davis Systems
519-570-0438 X242
randy @ pdskw.ca

Vice President

Cyndy Craig

Arch Insurance
647-293-5436
ceraig@archinsurance.com

Toronto Representative
Michael Mcleod, CIP
Crawford & Company (Canada) Inc.
905-206-5401
micheal. mcleod @crawco.ca

Secretary

Mark Hale, FCILA CIP

Crawford & Company (Canada) Inc.
519-593-2620

mark.hale ®crawco.ca

Director

Stephen Tucker, MA CIP CRM
Economical Insurance
519-570-8322 X43281
stephen.tucker@economical.com

Social Director

Stephanie Jermyn

CKR Global

519-884-6352 X233

stephanie. jermyn@ckrglobal.com

If you have any questions, concerns or comments, please do not hesitate to contact any of the above
committee members.



CG@ Caskanette Udall

CONSULTING ENGINEERS

EXPERIENCED - TRUSTED - PROMPT |

Fire Investigations Structural Design
Accident Reconstruction Building Science
Personal Injury Property Claims

Environmental Services

248-675 Queen St. S., Kitchener, ON N2M 1A1
www.caskanette.on.ca 1-800-920-5854
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It's all about health

Where do you turn
when interests collide?
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Medisys provides 15,000 independent medical
assessments per year, including:

- Independent medical evaluations
- Functional abilities evaluations

- Physical demands analyses \\iQ )
*-..m"ﬁn"mmrr T

For more information about our timely external
consultations, contact us at 1-877-312-0479

MONTREAL OTTAWA TORONTO CALGARY VANCOUVER

Celebrating health _
www.medisys.ca

for 20 years.




2nd Annual
Local Insurance Associatio

Charity Curling Bonspiel
Friday, March 22, 2013

SPONSORSHIP FORM

When: Thursday, March 22nd, 2013
Where: Westmount Curling Club
Time: 9 am - Start. Select preferred draw time on the registration form

SPONSORSHIP OPPORTUNITIES:

TITLE SPONSOR: $1,250 - Covers % the cost of the combined lunch the day of the event.
(Morning Draw’s Lunch or the Afternoon Draw’s Lunch)

Gold Sponsor: $500.00 — Covers the cost of complimentary drink ticket(s) for each attendee at lunch.

Silver Sponsor: $350.00 — Covers the cost of the rink rental for the event and instruction

Bronze Sponsor: $

A cash donation of your choice that will be contributed to any miscellaneous expenses and/or the total proceeds from
the event, to be donated to the United Way of Kitchener Waterloo & Area.

Door Prize: Door Prize of your choice.

THANK YOU FOR YOUR SUPPORT AND GENEROSITY!

Sponsor Company Name: ALL PROCEEDS SUPPORTING THE UNITED WAY

Contact Name of Sponsor:

Sponsorship Level (L.E. Title, Gold, Bronze):

Address of Sponsor: United way
» Kitchener Waterloo & Area
Phone Number of Sponsor: ( ) Chamgs Ses hares

Email Address of Sponsor Key Contact:

*Please send payment to the Insurance Institute — Conestoga Chapter Office (101-515 Riverbend Drive, Kitchener, ON N2K 3S3)

1 SIAA

Insurance Institute Ontario Insurance Adjusters Association




2nd Annual

Local Insurance Associatio
Charity Curling Bonspiel

Friday, March 22, 2013

Time is more valuable than ever with busy schedules it is often
difficult to support the many insurance events. Leaders within your
local Broker, Adjuster, and Insurance Institute associations have been
working to organize a winter event that will bring our memberships
together providing an opportunity to net work with like minded
individuals within our community.

Based on your feedback, we recognized that building and creating
connections within our industry is important to you and key to career
development and success. Our tripartite associations are please

to extend an invitation to join our second annual Local Insurance
Associations Charity Curling Bonspiel.

We hope you can join us at Westmount Curling Club on Friday, March 22.
We are offering a morning and afternoon draw so you can still get a
half-day in at the office. A buffet style lunch will be catered to both
the morning and afternoon curlers, with four (4) end draws providing
lots of opportunity to connect with colleagues throughout the local
industry.

This is a fun event so experience is not required but we will try to
match up experienced groups in the draws along with offering some
instructions at the rink. A registration is provided below. It will

i

be first come first serve for your choice of a morning or afternoon
draw. If you care to sponsor part of the event please indicate so on
the registration form. We will present proceeds to the United Way of
Kitchener Waterloo.

Curling is a really fun social sport that most of us do not get to try or
do very often, we really hope you can join us on the 22nd.

Prize Sponsorships
Donations of prizes to Melissa Snyder and Charlene Ferris
msynyder@lmicanada.com or Charlene_Ferris@cooperators.ca

Location Date
Westmount Curling Club Friday March 22, 2013
Time

9 am - Start. Select preferred draw time on the registration form.

Price
$50 plus hst per person. $200 plus hst for a team of 4.

Note
Wear warm clothing and flat, indoor shoes

1st Local Insurance Associations Charity Curling Bonspiel

First name

| Last name

I Company | Address

| City/Prov | Postal code

| E-mail Phone | Fax
Price Payment Choice

$50 plus hst per person. $200 plus hst for a team of four.
Telephone registrations: 519-579-0184

E-mail registrations: Conestogamail@insuranceinstitute.ca

Present experience [0 Never curled [ Curled 1-10 games
O Curled 10 - 20 games O Present league curler

Method (check one) [0 Cheque [ Money order

| Amount | Date

| Signature

Preferred position O Skip 0 Vice O Second O Lead
Preferred draw time d a.m. O p.m.

Mail or fax payment to: Insurance Institute of Ontario - Conestoga Chapter, 101-515 Riverbend Dr., Kitchener, ON N2K 3S3 Fax: 519-579-1692
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Your single source for
injury & claims management
solutions

Whether it’s a Single-In-Home assessment

or an integrated Chronic Pain Program,
DMARehability delivers solutions that maximize
the function and economic potential of clients
impacted by injury.

Fully integrated and modular services

In all cases you get specifi, relevant and cost effective
courses of action. We never lose sight of our commitment
to help you and your client accomplish the goals you set
out to achieve.

Case driven experience and expertise

Our professionals have extensive experience with both
adult and paediatric clients. Our knowledge, experience
and expertise delivers quality service and consistent

results.

Individualized. Real life. Relevant.

Everything we do in the client’s home, place of work
and community contributes to solutions that are cost
effective, real-life and relevant, allowing you to to select
DMARehability with confidence when your file requires:

Injury management and return to work
In-Home Occupational Therapy and Treatment
Assessment of Attendant Care Needs (Form 1)
Medical Case Management

Physiotherapy Assessment and Treatment

Home and Community Based Exercise Programming
Rehabilitation Therapy

Individualized Return to Work Programming
Physical Demands Analysis/Job Site Analysis
Cognitive Demands Analysis

Job Coaching

Hand and Upper Limb Assessment and Treatment
Social Work Assessment and Treatment

Job Re-entry Training (JRT) - Individual and Group
Labour Market Research

Transferable Skills Analysis

Ergonomic Assessments

Driving Evaluations

Implementation of DAC Recommendations

Assessments and claims resolution tools
Functional Abilities Evaluations - ARCON & KEY Systems
Vocational Evaluations

Psychovocational Evaluations

Independent Living Assessments

Interdisciplinary Chronic Pain Assessment

Future Care Costs Analysis

Interdisciplinary File Reviews

Independent Medical Evaluations - Multidisciplinary

D chability

Potential in motion

Offices and service capabilities across Ontario

1601 River Road, Suite 302, Kitchener, Ontario N2A 3Y4

Toll Free: 1-866-309-0046 Fax: (519) 893-6896 www.dmarehability.com




Schedule of K-W Chapter Monthly Meetings 2012-2013

Date

2012
SEPTEMBER 27

OCTOBER 25

NOVEMBER 29

DECEMBER 9

DECEMBER 13

2013

JANUARY 31

FEBRUARY 28

MARCH 28

APRIL 25

MAY

JUNE 27

Topic Contact

TRADE SHOW Charlene Ferris
Cyndy Craig

BAD FAITH Stephanie Jermyn

Laura Potts

CHILI COOK-OFF Dale Stuart
Mark Hale

KIDS CHRISTMAS PARTY Randy Higgins

Dale Stuart
CHRISTMAS PARTY Stephen Tucker
**NEW THIS YEAR** Charlene Ferris
CARGO THEFT Lisa Dobson

Dan Strigberger

PANEL DISCUSSION Stephen Tucker
Mike McLeod
PROVINCIAL SEMINAR Mike McLeod

FUN NIGHT & ELECTIONS Stephen Tucker
Laura Potts

**NO MEETING AS PROVINCIAL CONFERENCE**

GOLF TOURNAMENT Charlene Ferris
Cyndy Craig

** All meeting dates, topics and contacts are subject to change

**Cost for meeting is $35 per person




Kitchener-Waterloo Adjusters Association ﬁl AA

Chapter of Ontario Insurance Adjusters Association

“Like” us on Facebook: https://www.facebook.com/KwOiaa

Join us on LinkedIn: http://www.linkedin.com/groups?gid=4578135

Follow us on Twitter: https://twitter.com/KWOIAA




efense lawyers teamed up for an educational seminar for OIAA
some great insight and discussion on current industry affairs.

“Jingle all Evening” was December 12, 2012 at the Westin Harbour Castle in Toronto.
great start to the holiday season.

forward to the new year which brings us the OIAA Claims Conference 2013 at the Metro Toronto Convention
Center on February 6, 2013. The event is a full day of seminars, networking, luncheon with keynote speaker and over
150 trade show exhibitors profiling the latest products and services for the claims industry.

In March we will be getting out the brooms and ask you to stay tuned for details and registration information for the
annual Curling Bonspiel.

You can always stay up to date on upcoming events and register online at www.oiaa.com.

If you would like more information or have any questions or concerns please do not hesitate to contact me at
Michael.mcleod@crawco.ca.

Regards,
Michael McLeod
Chapter Toronto Delegate

ASSOCIATION CONTACTS AND INDUSTRY EVENT SCHEDULE

January 31st, 2013.........cccceeirmnniiinennnnnnne Educational Meeting
February 28th, 2012..........cccccceevrrrrnnnnnnnns Educational Meeting
March 28th, 2013 .......cccceeeereeirennereneennns Provincial Seminar

Insurance Brokers Association of Waterloo
Contact — Dianne Monteiro
dmonteiro@donovaninsurance.com

K-W Ontario Insurance Adjusters Association
Contact — Randy Higgins
randy@pdskw.ca

Insurance Institute-Conestoga Chapter
Contact — Heather Graham
hgraham@insuranceinstitute.ca
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1EL: (705) 739-4800
1-800-721-7393

Providing Services Throughout Ontario

E-mail info@ Irg-Investigation.com
www.irg-investigation.com

Surveillance  Backgrounds ¢ Activity Checks ¢ Interview / Statements * Financial

* Employment History ® Locates ® Accident Re-Construction * Link Analysis

GOLDEN
TRIANGLE

RESTORIATION

Service you need, by people you trust

serving the Waterloo region and surrounding areas

2302 Dumfries Road Units 2 & 3, RR#2 Cambridge, Ontario N1R 5S3
PHONE 519 624 4487 FAX 519 624 4484 TOLL FREE 1 877 458 4487
www.gtrs.ca

We've got the trucks adjusters’ need:

Car & Truck Rental

Jamieson

Kitchener: 519-578-0760 Cambridge: 519-740-0760
Stratford: 519-272-2886 Woodstock: 519-539-5609
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December 2012

PUT ON YOUR WINTER TIRES

If there’s one thing we’ve learned, it’s that Ontario winters require snow tires and this year will not
be like last year, with the Almanac predicting a slightly colder-than-normal winter this season with
slightly more snow. Despite the fact that most Canadians (75%) recognize the need for snow tires,
more than half don’t use them (58%) according to an article in the Canadian Underwriter, Daily
News (2012-11-22) “Most drivers in cold-weather markets don’t use winter tires: survey”.

In addition to these details, the survey also revealed that “nearly a fifth [of Canadians surveyed]
(19%) said they don’t drive any slower during the winter, and 73% said they drive just as often in
the winter as in other seasons”.

As we gear up for the Christmas season, let’s take a slice of the risk out of driving to and from those
family and festive events this year. Buckle up; Arrive Alive (no drinking and driving); and please: PUT
ON YOUR WINTER TIRES.

Cheers,

Stephanie Jermyn, CKR Global
SOCIAL DIRECTOR

12



ASSESSMENTS « COMMUNICATIONS « RECOMMENDATIONS

WHAT'SIT
WORTH?

RELECTRONIC-REMECH
consultants will help
mitigate losses with clear
and unbiased reports.

Emergency Service - &G

1-800-465-9473 J U:'

Head Office R E
Waterloo, ON

519-884-8665
1-800-465-9473

RELECTRONIC-REMECH Inc.
Greater Toronto Area Electronic and Mechanical Loss Recovery
Mississauga, ON
905-672-0947
1-877-282-2252 www.Relectronic-Remech.ca

Collision Centre

Farfies MOTORS IS THE TRI-CITIES HOME
oF MUSCLE CAR RESTORATION PARTS.

LAMEHRIFIRERIRLEG I=ag a

3;;ch FiCHLUPFS
CHEVELLEEL CAMIRO r:l:-:l;;m e
MOTORS INC. FEMDERS DOORS HOODS GRILLES
MOLDINGS BUMPERS DECALS
742'8309 165 WEBER S.
WATERLOO Call us @ 519-743-0203
PONTIAC - BUICK - CADILLAC - GMC ASK FOR DAV

SALES - SERVICE - LEASING
CALL 742-4463
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BURNSIDE

Structural Failure or Damage Investigation — What is an expert?

1.

An expert opinion is of critical value when investigating a structural
failure or damage to a structure. The insured and the insurer need timely,
G( objective, accurate and professional advice that only an expert can provide.
It is important to be familiar with what the insured needs to supply to the
N professional engineer and what the engineer needs to provide to the insurer.
It is also critical to be confident in your technical expert and to be aware of the
responsibilities of an engineer, and what qualifies an engineer as an expert. So,
what makes an expert...

Unfortunately no university offers a degree in “expert engineering”. The
definition of expert given by the Merriam Webster dictionary is “having,

E—-" > i/ kK involving, or displaying special skill or knowledge derived from training or

. .I experience”. While this definition makes sense, it is somewhat simplistic and

- open to interpretation. In fact, the definition of an expert recognized and used
by courts of law is much more descriptive and has five key traits as follows:

Education — An expert must have relevant undergraduate and graduate degrees from an accredited
institution. The Canadian Engineering Accreditation Board (CEAB) is a working Board of Engineers
Canada that has been accrediting undergraduate university programs in Canada since 1965. A list of
accredited universities can be found on their website at www.engineerscanada.ca

. Skill - An expert must have a developed ability in their field of expertise. Skill is the ability to take

one’s knowledge, training, education, and experience and apply it to solve a problem, complete a
task and convey information. While an engineer may have a good deal of knowledge about a topic,
they need the skill to apply it to the situation at hand.

Training — An expert must have been trained through interaction with a mentor or formal classes.
Training supplements and builds on the education of the expert by providing practical application to
real world issues.

Experience — An expert needs to have worked within a specialty for long enough to attain the
capability to do their job competently. During this time, the expert needs to have overcome a problem
or completed a particular design enough times that they complete all aspects of the task efficiently
and effectively. One needs to keep in mind that having 30 years or more of experience does not
necessarily make one an expert.

. Knowledge — What an expert knows is dependent on the education, skill, training and experience

of the expert. An expert is constantly building their knowledge through continuing education and
participation in professional associations.

To qualify as an expert in a court of law, one would need to demonstrate each of the five traits
listed above. Other attributes that contribute to expert status include professional licensure, authoring of
papers/books, awards, good character, and having been recognized as an expert by courts/tribunals previously.

“-\ e . ‘&:‘E ﬂﬁl
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BURNSIDE

When retaining an expert, the scope of work needs to be clearly outlined, including a description of
the issue that you need the expert to opine and any pertinent background information. This information
may include related details such as as-built drawings, pre-condition surveys, or photos prior to the
occurrence of the event, as well as whether or not the insured has “Building Code Coverage”. Knowing
if the insured has “Building Code Coverage” will allow the expert to take note of revealed conditions
related to the impact that do not meet current codes, such as non-code compliant wall or floor framing.
The expert will then attend the site to make observations and measurements needed to prepare a
report. Inthe report, the expert will clearly describe: the scope of the review, the structure under review,
the location of the damage, the nature and extent of the damage, the logic behind the cause of the
damage, the recommended remedy, any immediate or long-term precautions that need to be taken
and, if applicable, the associated costs for the remedy. The expert needs to convey this information in
a concise and easy to read report complete with photographs and/or drawings. The report needs to
be direct and written for the intended audience, avoiding the use of technical jargon and embellished
descriptions. The report will not go beyond the expert’s range of expertise, meaning that a structural
expert will not comment on electrical issues. Above all else the expert must remain objective and not
become an advocate for either side in a dispute. The report does not need a lot of quantity just quality.

One needs to keep in mind that above all else a professional engineer’s duty is to public safety. In turn,
they have a duty to report issues that are identified during the site assessment that may impact public
safety, whether they are covered by the insured’s policy coverage or not.

Hiring a consultant does not implicate that you have transferred your liability or information
collection to an expert. As outlined above, it takes investigation to ensure you are obtaining the level of
expertise required in the case of insurance claims.

Carl Lankinen, B.ASc., M.ASc., P.Eng.
Senior Manager, Facilities Design
R.J. Burnside & Associates Limited

Mr. Lankinen has acted as a structural expert on a number of expert reports for insurance companies
and law firms. He has opined on a variety of issues including house fires, structural collapses, tornado
damage, foundation underpinning for environment repairs and wind damage. He has also completed a
number of peer reviews of drawings, calculations, reports, buildings and components. To this end, he has
qualified as an expert witness while testifying at a Professional Engineers of Ontario tribunal.

Carl is the Facilities Group Senior Manager at Burnside. The Facilities Design Group is a multidisciplinary
team consisting of the Mechanical Engineering Group, the Electrical Engineering Group, the Structural
Engineering Group and the Integrated Design Group.

For more information contact:
Nancy Orr, nancy.orr@rjburnside.com 519.271.5111 x655
X R.J. Burnside & Associates Limited
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= WATERLOO REGION

/= First General Now Re-Opened!

. Property Restoration Specialists ;
_,J 'WATERLOO REGION -GREY/BRUCE  "VITh Pride of

The flwerer Gioup Ino New Ownership

227 Riverbend Drive,
Kitchener

519-584-7000

540 1st Street,
Hanover

519-364-1317

www.firstgeneral.ca

cutting through complexity ™

Forensic investigations. Insurance
claim support. We can help.

KPMG Forensic professionals help insurers with
claims assessment, fraud investigation, and staff
training. We bring clients the resources and
knowledge necessary to assess their claims
quickly and properly. For more information,
contact us at 519.747.8800 or one of the
following Forensic professionals:

Paul Ross Karen Grogan
pross1@kpmg.ca kgrogan@kpmg.ca

David Bushell Michala Henderson
dbushell@kpmg.ca  mhenderson@kpmg.ca

Veronica Chapman
vchapman@kpmg.ca

kpmg.ca

© 2010 KPM(+ LLP a Canadian limited lia
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OIAA is the industry association people think of most when it comes
to upgrading skills, staying on top of industry trends and staying
networked with both peers and the entire adjusters community.

An association made up of leaders in the insurance adjusting field.

Among other things, your membership includes:

e A subscription to Without Prejudice, the highly regarded
OIAA magazine, published ten times a year and delivered to
the address of your choice (office or home)

e Discounts for social and professional development events

e Access to the members only portion of our new website,
with member forums, polls and other features to help you
stay connected to your peers throughout the province

Most compelling of all, the price: at $40 per year plus HST.
Can you afford not to be a member? )
Experience the power
of our new website

Sign up today at www.oiaa.com/membership www.oiaa.com

I Ontario Insurance
Adjusters Association
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lawyers | avocats

Insurance Bad Faith Claims

Authored by:

Theodore J. Madison

Associate Counsel
London

519.931.3524
tmadison@millerthomson.com

Insurance contracts have long been regarded as contracts of
‘utmost good faith’. Initially, the obligation was imposed at contract
formation as a requirement that the parties disclose everything in
their knowledge to allow for a proper appreciation of risk involved.
Ostensibly a reciprocal obligation, this good faith requirement was
borne largely by the insured as the party most often with
knowledge of the risks and interests to be insured. The result was
effectively a defence for insurers who could rely on a failure to
disclose as a means of avoiding the contract.

More recently, good faith obligations have been extended to the
claims and settlement context. These developments greatly
increase the exposure of insurers to bad faith claims. Developed
in the United States, this type of good faith obligation has not
attracted much attention in the Commonwealth; perhaps because
the law of contracts in the United States departs in several ways
from that of Canada. First, and foremost, the United States
recognizes a general duty of good faith and fair dealing in the
performance and enforcement of contracts. Secondly, most States
have enacted legislation expressly regulating the insurance claims
and settlement process, prescribing certain types of unfair or
deceptive conduct.

Until recently, Canadian courts were unwilling to extend the good
faith obligation beyond the disclosure stage to the claims and
settlement process. However, in Fidler v. Sun Life,* the Supreme
Court of Canada, relying upon the Ontario Court of Appeal’s
decision in 702525 Ontario Inc. v. Lloyds of London,? simply
assumed the application of the good faith obligation to the claims
and settlement context. Similarly, in Whiten v. Pilot Insurance
Company,’ the defendant insurer itself accepted that an insurer
was under a contractual duty of good faith and fair dealing with
regard to claims handling.

First Party Context

Taken together, 702525 Ontario Inc., Whiten, and Fidler provide
a sense of what constitutes bad faith in the insurance context.
Specifically, in Fidler, a denial of disability benefits case, the
Supreme Court noted that its finding of bad faith was “the result
of the overwhelmingly inadequate handing of the claim or the
introduction of improper considerations into the claims process”.

12006 SCC 30.
2(2000) 184 D.L.R. (4th) 687.
%2002 SCC 18.

More broadly (i) the insurer must undertake an unbiased and
thorough investigation of the claim, considering all reasonably
available information, without pre-determining the outcome, (ii) the
insurer must be reasonably prompt in both its investigation of the
claim and its communication with the insured, (iii) the insurer must
not subject the insured to undue or unfair pressure or tactics to
extract a low settlement and must not impose improper conditions
on payment, and (iv) the insurer may be wrong in its assessment
without attracting damages, provided its position was reasonable.

Third Party Context

Bad faith claims in the third party context generally occur where
the insurer fails or neglects to settle within the policy limits,
proceeds to trial, and loses. In doing so, the insurer exposes the
insured to paying the amount of the claim in excess of the policy
limits. Insureds advancing this sort of bad faith claim have seen
some success, but not universally. In both Pelky v. Hudson Bay
Insurance* and Dillon v. Guardian Insurance Company® the plaintiff
offered to settle within policy limits, but the insurer proceeded to
trial and lost. In both cases, the insured was successful against the
insurer. However, in Fredrickson v. 1.C.B.C.° the insured’s claim
was dismissed on the basis that the Canadian law did not
recognize an independent duty of good faith settlement. While the
insurer owes the insured some obligation, given its complete
control over the course of the action, it is not clear that duty
amounts to one of good faith.

Shea v M.P.1.C.7 is the most recent case in this area. In a detailed
analysis, the court determined what while an insurer’s obligations
do not rise to the level of a fiduciary, the control they exercise over
the conduct of the litigation create duties above the universal duty
of honesty. These duties include (i) good faith and fair dealing, (ii)
at least as much consideration of the insured’s interests as the
insurer’s, and (iii) to disclose with “reasonable promptitude” to the
insured all material information touching on the litigation of the
insured’s matter and in the settlement negotiations. Furthermore,
the duty to defend includes the duty to defend on damages and to
take all legal measures to reduce them as against the insured.
Where it becomes impossible for one counsel to fully represent the
conflicting interests of both the insured and the insurer, the insurer
may be responsible to appoint separate counsel for the insured.

4[1982] I.L.R. 1-1493 (Ont H.C.).
®(1983), 2 C.C.L.I. 227 (Ont. H.C.).
©(1990), 42 C.C.L.l. 250 (B.C.S.C.).
7(1991), 1 C.C.L.I (2d) 61 (B.C.S.C.).
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Punitive Damages

A discussion of bad faith claims against insurance companies
would not be complete without mention of punitive damages.
One of the most significant aspects of a bad faith claim is that it
can serve as the independent actionable wrong required to make
punitive damages available to the plaintiff. While it is a pre-
condition, it does not necessarily follow that punitive damages
will be awarded in every case of bad faith. To get to punitive
damages, the insurer’'s conduct must be exceptional insofar as
its conduct was, to quote Whiten, “high-handed, malicious,
arbitrary or highly reprehensible misconduct that departs to a
marked degree from the ordinary standards of decent behaviour.”

A second issue of note is whether the employer (the insurer) can
be vicariously liable, in the form of punitive damages, for the bad
faith conduct of its employees. The majority of the British
Columbia Court of Appeal recently held that an employer may be
vicariously liable for its employee’s bad faith conduct where it
puts the employee in a position to commit the conduct and then
avails itself of the proceeds thereof.?

Recent Developments

In McDonald v. Insurance Corporation of British Columbia,® the
British Columbia Supreme Court held that a breach of the duty
of good faith does not require malicious intent, that failure to
conduct an adequate investigation, provide an objective
assessment of coverage and clearly communicate that decision
and its effect to the insured each constitute such a breach.

Eleanor McDonald struck a van while driving the wrong way on
a one way street. She was charged with failing to provide a
breath sample, impaired driving and dangerous driving. The
owner of the van then commenced an action against
McDonald, but her insurer, the Insurance Corporation of British
Columbia, neither appointed counsel nor filed a statutory third
party notice. Instead, the claim’s handler, after a cursory
investigation, denied McDonald coverage on the basis that she
was incapacitated by alcohol at the time of the accident, largely
on the basis of the criminal charges. The Crown stayed the
criminal charges and McDonald pleaded guilty to the provincial
offence of driving without reasonable consideration. In the civil
action, 1.C.B.C. settled without her knowledge for a sum of
$182,085.36 and subsequently sought indemnification from her.
In response, McDonald commenced an action against I.C.B.C.
for indemnification and punitive damages on the basis of
I.C.B.C.’s breach of its duty of good faith in handling her third
party liability claim.

The duty of good faith required that the insurer bring
reasonable diligence and fairness as well as an appropriate
level of skill, thoroughness and objectivity to the investigation.
This I.C.B.C. failed to do when it neglected to obtain witness
statements soon after the incident. It also failed to conduct a
more thorough investigation once it learned the criminal
charges had been stayed, which would have disclosed that
McDonald had been stopped by a police officer an hour prior to
the accident, who had determined she was not intoxicated.
I.C.B.C. was further obligated to assess fairly the results of the
investigation with respect to its decision on coverage.

That is not all, the court also found I.C.B.C.’s letter to McDonald
warning her that she may be found in breach of the terms of her
policy was inadequate given that she had already been deemed
to be in breach and therefore liable for any judgment or settlement

82008 BCCA 484. For a discussion of an “entirely blameless” employer, see
Asselstine v. Manufacturers Life Insurance Co., 2005 BCCA 292,
Lowry J.A. dissenting.

°2012 BCSC 283.

secured by the plaintiff. This failure to communicate was
exacerbated by then settling without advising McDonald or taking
her reasonable interests into account.

The failure to adequately investigate, assess coverage, and give
clear notice, along with settling without notice to, or consideration
of the interests of, McDonald each constituted a breach of the duty
of good faith. Punitive damages then were awarded as the
handling of the claim was so inadequate that it amounted to harsh,
high-handed conduct representing a significant departure from the
court's sense of decency and fair play. The court determined that
the insurer would not otherwise be held accountable for its bad
faith and that punitive damages would also serve as an example to
other insurance companies in similar circumstances. The punitive
damages amounted to $75,000.

Having only been rendered in February of this year, McDonald has
yet to receive subsequent judicial treatment. It remains to be seen
how its particular gloss on the duty of good faith will be received. If
accepted, insurance companies will face a number of new
considerations in administering their claims processes:

1. the need to conduct their own thorough investigation of any
basis on which they may seek to deny an insured’s coverage;

2. the need to communicate clearly with the insured regarding
coverage determinations and their potential consequences for
the insured;

3. that the failure to conduct a proper investigation or to
communicate with the insured regarding coverage and
settlement matters can constitute bad faith dealing; and

4. the fact that malicious intent is not a prerequisite for an award
of punitive damages following a finding of bad faith dealing.

Theodore J. Madison is an associate counsel in the Insurance
Litigation Group at the London office of Miller Thomson. Ted'’s legal
practice focuses on the area of insurance defence, including the
defence of personal injury claims and accident benefits.

NOMsSOoN

lawyers | avocats
Added Experience. Added Clarity. Added Value.

Accelerator Centre, 295 Hagey Blvd, Suite 300, Waterloo N2L 6R5
millerthomson.com
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Paul’s Restorations

Disaster repair and cleaning specialists

An innovative leader providing professional and quality
services to the insurance industry and its customers.

Barrie | Brantford /Cambridge
Halton / Peel | Hamilton
1-888-751-7285 | www.paulsrestorations.com




Thank you everyone that came out to November'e Chili Cook Off. A epecial thanke to the
individual teame who entered a Chili. We had 16 pote to cample and a gpecial thanke to the
attendeec who came from ac far away a¢ London & Niagara to participate. There could only be

two winnere though and we have new Championg in both categories.

Congratulatione to:

Chef'e Choice Winner — CKR

People Choice Winner — Accoce Rectoration Services

We aleo had our 50/50 draw

Congratulatione to Krictin McCutcheon winning $125

We look forward to ceeing ac many of you ac poecible at our Chrictmae Party on December 13",
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Patrick Leonard, VP Southwest Ontario Jason Dumbreck, VP Southwest Ontario

ADVANTAGE:
LOCAL EXPERTISE

It has been one year since King-Reed & Associates LP re-branded to CKR Global and what a great year it has been. After
operating in Ontario for the past 28 years as King-Reed & Associates LP it has been an exciting and refreshing change to

our new brand, CKR Global.

In addition to becoming the first truly national investigations agency, with 26 locations across the country, we were also
able to increase our experienced team of investigators in Ontario by a substantial amount. We now have over 250
investigators on the ground in 11 locations across Ontario, 5 of which are strategically located in Southern Ontario
from Waterloo to Windsor. Many of our investigators in this area come from a wide variety of backgrounds and live in

rural neighborhoods, making them the perfect choice for your summer surveillance and inquiry needs.

Please feel free to reach out to us directly for any advice pertaining to your current handlings.

CKRGIOBAL

1877 695 6575 www.ckrglobal.com INVESTIGATIONS

INV414-0512

22



CAR AND TRUCK RENTALS

Canada’s Leading Vehicle
Replacement Solution

..J*..!‘!a,._
} ﬁ“" o e

+ Free Customer Pick Up & Return

+ Servicing Your Local Insurance Needs!
+ Body Shop & Insurance Company Daily Follow Ups
+ Wide Selection of Current Model Year Vehicles & Trucks

Brantford (519) 753-4000  Guelph (519) 837-0653

230 Lynden Rd. 73 Gordon St.

Cambridge (519) 650-5500  Kitchener [519) 743-5020
1250 Bishop 5t. N. 1081 King 5t. E.

Guelph (519) 837-2030 Kitchener (519) 894-0100
2-695 Woodlawn Rd. W. Fairway Rd S.

Waterloo [519) 888-6175
475 Hlﬂg St. N. (in the Waterioo Inn)
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Your Complete Emergency Solution™

Emergency
e (Catastrophic Event Response
e Fire / Water / Wind / Lightning
HAZMAT Emergency Response
Spill Response
Water Extraction
Structural Drying

Restoration
e Fire / Water / Wind / Lightning
e Deodorization and Neutralization
e Document Recovery & Restoration
e Flectronics & Equipment Cleaning

Remediation
e Spill Remediation
e Asbestos Abatement

e Mould Remediation - 2 . [ ] i
e \acuum Truck Services S I RONE s ‘tech
e Demolition

2 LI STRONE.ca Y @STRONEHQ ltechEnvironmental.ca ff @ItechHQ
e \Vastewater Treatment

STRONE 24/7 Emergency - 866-354-4424  ltech 24/7 Live Answer - 877-324-4402

Richard J. Trafford
rtrafford@millerthomson.com

Gordon L. Robson
grobson@millerthomson.com

Helen D. K. Friedman
hfriedman@millerthomson.com

Nicholaus de Koning
ndekoning@millerthomson.com

Caroline L. Meyer
cmeyer@millerthomson.com

Randall B. Carter
rcarter@millerthomson.com

Patricia J. Forte
pforte@millerthomson.com

Theodore J. Madison
tmadison@millerthomson.com

ACCELERATOR BUILDING
295 HAGEY BLVD., SUITE 300

James Bromiley
jbromiley@millerthomson.com

Ashleigh T. Leon
aleon@millerthomson.com

Patrick Ley
pley@millerthomson.com

WATERLOO, ON + N2L 6R5 + CANADA

Miller Thomson LLP
millerthomson.com

VANCOUVER  CALGARY

EDMONTON

SASKATOON

REGINA

Teneil MacNeil
tmacneil@millerthomson.com

James Prior
jorior@millerthomson.com

Randy Knight
rknight@millerthomson.com

LONDON

KITCHENER=WATERLOO

Timothy J. McGurrin
tmcgurrin@millerthomson.com

Katherine Waterston
kwaterston@millerthomson.com

Bryan Horrigan
bhorrigan@millerthomson.com

Daniel Strigberger
dstrigberger@millerthomson.com

Talaal Bond

tbond@millerthomson.com

Katie Quinlan

kqguinlan@millerthomson.com

NMiller
ROoOMsonN

GUELPH

TORONTO

MARKHAM

lawyers | avocats

MONTREAL




The Insurance Law Firm

Gilbertson 24trs EMERSON
Easy to work with. Tough to oppose.

Gilbertson Davis Emerson LLP
20 Queen St., W, Suite 2020
Toronto, Canada Ms5H 3R3

T 416.979.2020
gilbertsondavis.com F 416.979.1285

T

If only it were this easy...

For “proof positive’ you can depend on the comprehensive resources and experience of the highly
respected forensic team at Rochon Engineering.

We are your single source for forensic investigations across all disciplines. Reacting quickly, our
findings stand up against the highest scrutiny, in and out of court. Trust us to deliver concise and
conclusive results for every situation including:

Setting the standard for quality in Forensic Engineering

« Structural, civil and mold assessments
1.888.ROCHONS (762.4667) - ROCHONS.CA

+ Motor vehicle accident reconstruction
+ Environmental remediation

+ Fire investigation

+ Failure analysis of mechanical and electrical systems ﬁ?I(N:EI_EIQ,H
+ Metallurgical & plastics failure analysis

) AUTOPRO "PEI\ZCE“ OF &ﬁﬂﬁg'%n'é'h‘m

4 UEENSWA % Gomplete Gollision Specialists

AUTO BODY LTD

ESTABLISHED IN 1952

!/ New Devilbiss down draft baking booth for factory like finish

/Our Collision repairs are guaranteed for as long as you
We Are The Largest & Best Equipped own the vehicle - ask for details

Repair Facility In The Tri-City Area / Al makes of cars & trucks

(519) 576-9450 Member of The @ Network

200 Gage St. Kitchener (at Belmont)

WE'VE GOT YOU COVERED...
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UELPH KITCHENER/ ORANGEVILLE STRATFORD
fert Damis CAMBRIDGE Michael Dawe Devon Priemaca

he Largest Hestoralion

PR IT
[=

(519} 940-840X (519) 273-0000 Company In Canada!

PROUD TO BE CANADIAN DWHED AND OPERATED [[J] FOR MORE INFORMATION VISIT WWW.WINMAR.CA




’Fort)e’t Rednecks... Here is what Jeft Goxwot’t\ny has to s2y 2bout Canadiens:

\€ your \oca) Dairy Queen is closed From %cp’tm\oert\nroug\n M2y, you m2y \ive in Canada .

\€ someone in 2 Home Depot store offers you assistance and they don't work there, you may live in Canada ..

\€ you\ve worn shorts and, 2 parka ot the same time, you may \ive in Conade .

1€ youve h2d 2 lengjthy telephone conversation with someane who dialed 2 wrong numver, you may live in Canada .
\€ Nacation' means going anywhere south of Detroit for the weekend, you may live in Canada .

\€ you measure distance in hours, you may live in Canada .

\€ you know severa\ people uho have it 2 deer more than once, you may live in Canada .

\€ you have suwitched From heat! to A/C! in the same day and back 20pin, you Ny \ive in Conada .

\€ you can drive A0 kmfnr ’t\r\\-oug\n 7_Ceet of snow duv'mt) 2 2ging Yizzard without G\'mc\n'mg, you a2y live in Canad .
\€ you install security \'u)\nts on your house 2nd gpreog, but \eave both unlocked, you may live in Canada .

€ you carry jumper cables in your car and your wife knows how o use them, you may live in Canada .

\€ you desic)n your kid's Halloween costume to Fit over 2 snousuit, you may live in Canada .

1€ the speed limit on the highway is IO km - you're going A 2nd everybody is passing you, you may \ive in Canada .
€ driving is betker in the winter because the potholes are Filled with snow, you way live in Canada .

\€ you know 3l & seasons: lmost winter, winter, still winter, and r02d construction, you may live in Conada .

\€ you have more miles on your snow blower than your car, you may live in Caneda .

\€you €ind -2 deg\'«s 2 \ittle chilly', you may \ive in Canada .

\€ you actually understand these ')o\ws, 2nd forward them to 2l\ your Friends, you definitely are Canadien and, proud, to ve.
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Like New Collision Group
Dedicated to Excellence In
Customer Service

— ) —

REGENCY

AUTO COLLISION

Guelph — (519) 824-5550 Kitchener — (519) 744-8421
Cambridge — (519) 622-1055 Waterloo — (519) 885-3800

Find us at;
WWW.LIKENEW.CA

WHITEHALL BUREAU OF CANADA LIMITED

. . . ™
Canada’s National Investigative Resource
www.whitehallcanada.com

L)
Quality Since 1984

Surveillance Whitehall Bureau Of America
Comprehensive Statements Now licenced in the USA
Background Inquiries

Financial/Assets/Locates Toll Free: 1.866.510.1212

Accident Scene Analysis

Major & Complex Loss Specialists
Canadian/U.S. Database Specialists
U.S. Vendor Management and Audit
FileLynx.com - 24 Hr Case Management System

mail @whitehallamerica.com

ToLL Free: 1.877.313.7283 ToLL FrReg FacsiviLe: 1.866.809.7283

Service Offices Across Canada including:

Kitchener-Waterloo: 519-772-7616

Vancouver, Calgary, Winnipeg, Toronto, Hamilton, Kitchener, London, Barrie, Niagara Falls, Ottawa-Gatineau, Montreal, Halifax, Moncton, United States

a glubal G PR Lartner
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ARKWAY AUTO RECYCLER

Your Best Choice for Quality Late Model Auto Parts Since 1963

| * Thisii=inds oof Paiiets Lig Stk 0
o {raramieel Dilivers an Y1 Ty
w1k 1*aris

& wation W ide Marts Livsting

o Larze =cleetiven sl Belailalalds
W riirla

a3 = www. parkwayautorecyclers.com
' , ' info@parkwayantorecyelers.com
On Time As Deseribed Delivery, All Day Ever vilay
90 Day Guaranteed Parts ® One Year Extended Warranties

51 'l-iﬂ"/l 450

Fax: 519-034094-1948
21 Manitou Drive, hlli'lll‘lll‘l' {ntario N2C 1KY

MDD

Making Numbers Make Sense

Forensic
Accountants

Experts in Economic Damage Quantification

« Accident Benefits

« Casualty &
General Liability

« Litigation
Accounting Services

* Property

* Specialty Risks

[ 4 8|
- Sheri Gallant, CMA
p: sgallant@mdd.com
\ 519.432.1123

mdd.com Across Canada & Around the World

A VALUABLE ADDITION
TO YOUR TEAM

VANCOUVER * CALGARY * EDMONTON + LONDON * HAMILTON * TORONTO * KINGSTON *+ MONTREAL « HALIFAX
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2012-2012
K-W O.1.A.A. APPLICATION
FOR SOCIAL MEMBERSHIP

Name:

Company:

Telephone No.( ) Fax No. ( )

Email Address

Previous Member: () No () Yes

If Yes, state year and employer:

New Members only — Two active members in good standing must provide sponsorship:

Name:

Company:

Name:

Company:

| HEREBY MAKE APPLICATION FOR SOCIAL MEMBERSHIP IN THE K-W CHAPTER
OF THE O.I.LAA. IF | AM ACCEPTED, | PROMISE TO SUBSCRIBE TO AND ABIDE BY
THE CONSTITUTION AND CODE OF ETHICS OF THE ASSOCIATION.

Signed: Date:

Membership Dues are $20.00 — Membership effective from September 1, 2012 to
August 31, 2013

Payable to: K-W O.L.AA.
PO. BOX 40079
WATERLOO SQUARE
75 KING STREET SOUTH
WATERLOO, ON N2J 4V1
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Insurance

From large straightforward industrial projects to the most complicated of hospital or
educational reroofing projects, Atlas-Apex Roofing Inc. has the experience and knowledge
to complete any project to the satisfaction of our customers. Atlas-Apex Roofing Inc. is
dedicated to providing the highest quality workmanship, along with excellence of service.

We specializein  * Re-roofing ¢ Roof Restoration
¢ Maintenance * Emergency Repairs 24/7
e Water Proofing ¢ Slope /Shingles / Metal

Serving the Ontario region since 1920.
Tel: 519-894-4422 o Tel: 416-421-6244 « 1-877-221-ROOF (7663)

65 Disco Road, Etobicoke, ON M9W1M2
390 Trillivm Drive, Kitchener, ON N2E 3J3
122 Saunders Road, Unit 2, Barrie, ON L4N 9A8

* Spacious Studio, 1-Bedroom and 2-Bedroom/2-Bath Suites Industrial ® Commercial e Institutional
* Full equipped kitchen in every suite (stove-top, full fridge,
dishwasher, microwave, toaster, cooking utensils)
e Pets Welcome!
e Free: Daily hot breakfast buffet; Tues-Thurs dinner buffet;
laundry facilities; wired & wireless internet access
e For more details, contact Tyler Culbert at
Tyler.Culbert@whg.com or 519-780-3902

M STAYBRIDGE ]
519-767-3300 * 1-800-238-8000 =
www.staybridge.com/guelphontario

Structural Fire & Explosion Investigation

Residential / Commercial / Industrial * Canine Accelerant Detection
and Drug Searches ¢ Fire Department Litigation

O] CAN TRUSTIRLGURERPERTS TO RENUIER AN LN Forensic Visual Services
VOHRE CLOSELEN ; — TE Lo o Forensic Animations ¢ Forensic lllustrations * Photogrammetry
15K MANAGERS TOLg IHETR RS CHUG TN AND CAl Videography ¢ Virtual Tours ¢ Fire Modelling * X-Ray Imaging
EAKRE WELL RES A O
E REFORTS. (i

EEOGNIZED AS B3 Structural & Civil Engineering Services
TR AT O Structural Collapse / Failure ¢ Civil Engineering Assessment
T DELDY Mold Assessment * Computer Assisted Drawings

s OF FORENG T - GLY BELIEV
WVERING TH ' IS' OVE RI N ILAND THOI Personal Injuries Slip & Fall Investigation
O AND i b REMDES Product Liability

Building Code Issues

OURT
M OAND

HASED O PRCCYA P T
NT ADIUS TS ERMINE TH Failure Analysis
A WAST AR H E I RU I H BY ERS10MNA Electrical / Mechanical / Chemical / Metallurgical
IEMSIVE Y ATORS AR Product Liability * Heating & Ventilation Systems
I WITNESSH AMD INVEST
A0 CALISYE 15-CHd EX PR Vehicle & Heavy Equipment Fire Investigation
ER CHIALITY . E T E RM IN I N G BIGEIN AMD CA Private Passenger Vehicles ¢ Tractor Trailers * Forestry Equipment
BELIEVE Iy . { HE FACTS Commercial Passenger Vehicles * Marine ¢ Agricultural EQuipment

THOROL ! T T Construction / Industrial Equipment
A LIMBIAS] } wWITl
LAW FIRAS Vag O Damage Assessment
& ORIGIM A » ! 4‘,’ * Equipment ¢ Environmental ¢ Structural
Lo AMD O I Al .
i RECOGMI F ot o Alarm System AnalySlS
ES _?. TATORS AT RICATION _,\r.:“ A Fire / Burglar Detection ¢ Fire Suppression
JCF TO/'DELIVE © ASTECTS OF FOREMS]
RGLY BELTEVE IN CCACRrss i OF DISCOVE RN

FTHOROUCH SITE EXAMIMNATION AR

www.origin-and-cause.com 1-888-OCI-FIRE
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