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And.. it’s Fall

The days are cooler, as are the nights but the Trade Show was hot! Thank you again to all for making it such a
great event. Special thanks goes to Mark Hale, our ever patient Treasurer for taking emails, calls and messages
from me on what must have seemed like an hourly basis. The annual Trade Show was a sell out with many of
the vendors from prior years taking up their spots on the floor as well as quite a few new faces and companies.
Now, the Concordia Club can get planning for their Oktoberfest celebrations!

Our next meeting will be held on October 24" at Golf Steak House and | would encourage all our members to
come out and enjoy the camaraderie and the educational aspect; McCarthy Engineering will be talking about
the use of Long Range Laser Scanning in accident reconstruction. We have also included the list of all meeting

dates, and locations and hope to see you all out at the meetings. Again, if anyone has any suggestions for
speakers, or topics, please feel free to contact anyone on the executive. | hope everyone had a good time at
the Trade Show, and will be enjoying the changing colours and the ever faint ... ziggy ziggy ziggy.. .0i oi oi of
impending Oktoberfest in the KW region!
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2013-2014 Executive Committee

President

Cyndy Craig

Arch Insurance
647-293-5436
ccraig@archinsurance.com

Past-President

Charlene Ferris, FCIP CRM

The Co-operators
519-618-1212
charlene_ferris@cooperators.ca

Director

Dale Stuart
Cunningham Lindsey
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dstuart@cl-na.com
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Daniel Strigberger

Miller Thomson LLP
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dstrigberger@millerthomson.com

Bulletin Director
Randy Higgins

Paul Davis Systems
519-570-0438 X242
randy@pdskw.ca

Social Director
Ashleigh Leon

Miller Thompson LLP
519-593-3252
aleon@millerthomson.com

committee members.

Vice President

Laura Potts

TD Insurance

519-884-6976
laura.potts@tdinsurance.com

Toronto Representative
Michael McLeod, CIP

Crawford & Company (Canada) Inc.
905-206-5401
micheal.mcleod@crawco.ca

Treasurer

Mark Hale, FCILA CIP

Crawford & Company (Canada) Inc.
519-593-2620
mark.hale@crawco.ca

Director

Stephen Tucker, MA CIP CRM
Economical Insurance
519-570-8322 X43281
stephen.tucker@economical.com

Social Director

Stephanie Jermyn

CKR Global

519-884-6352 X233
stephanie.jermyn@ckrglobal.com

Secretary

Jennifer Brown

Economical Insurance
519-570-8322
jennifer.orown@economical.com

If you have any questions, concerns or comments, please do not hesitate to contact any of the above



We welcomed the fall with yet another fabulous annual tradeshow!
There were gifts, drinks, networking and lots of laughter! A big
thanks to all the vendors, attendees and of course to all those
who helped with the organization of this great event!

Save the date for this month’s dinner and networking meeting to
take place on October 24th. Rod Jadischke of McCarthy Engineering
will be presenting on the use of long range laser scanning in
accident reconstruction and believe me this is one presentation
you do not want to miss!

Hungry? Bored of your everyday brown bag lunch? Not anymore! This
Fall watch the streets for Manish Patel’s Fo Cheezy Gourmet
Grilled Cheese Food Truck! Serving a variety of savory cheese
filled treats as well as offering gluten free and dairy free
options, this food truck is bound to add some delicious to your
lunch!

If you have an ad or an article you
would like to place
nMtne KV OIAAbUlietin

519-570-0438 x 242




Schedule of K-W Chapter Monthly Meeting 2013-2014

Date Topic

October 24”‘, 2013 Educational Meeting

November28,2013  chiicookoff
December 7,203 (ds Christmas party
January30%,2014  EducationalMeeting
February27", 2004 ducational Meeting
March27" 2014 provincial Conference
april2a®, 208 Flections and Fun Night
May2s" 2014 EducationalMeeting
une26"2014  AwnualGolfTournament

Details of each event will be in that month's bulletin
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ENTER TO WIN

BULLETIN NEWSLETTER PHOTO CONTEST

The Kitchener-Waterloo Chapter OIAA Bulletin publication is known for traditionally representing an
historical monument or event on its cover as an icon of our Region’s history. This year, we are inviting all
KW OIAA members to take part in a Photo Contest to find next year’s cover photo for our 2014-2015
Bulletin newsletter. Submissions can be made online or via email to any of our executive team members
and should include a short bio explaining the significance of the photo to Waterloo Region and/or the
OIAA (examples below). The selected photo will remain on the cover of the Bulletin monthly for the
duration of the 2014-2015 year circulation and the winner will receive recognition in the Bulletin as well
as a free year’s subscription and a big bottle of Grey Goose. Please submit your contest entries here:
(URL to upload)

DEADLINE FOR SUBMISSION IS MIDNIGHT ON TUESDAY DECEMBER 31* 2013
AND THE WINNER WILL BE ANNOUNCED AT THE JANUARY DINNER MEETING

Some examples for you to get into the spirit:

In 2012-2013, the Bulletin cover held an image of the West Montrose Covered Bridge (or “Kissing
Bridge”) which, according to the Waterloo Region Official Tourism Website, is: “recognized as an historic
site by Ontario's Archeological & Historic Sites Board” and is “Ontario's last remaining covered bridge”
with a “198' span across the Grand River. Visitors come from all over the world to see and photograph
this picturesque bridge.”

In 2013-2014, the Bulletin will show Woodside House on its cover, the Birthplace of William Lyon
MacKenzie King and, according to Parks Canada’s website (www.pc.gc.ca) was also “the boyhood home
of William Lyon Mackenzie King, Canada's longest-serving Prime Minister. The house has been restored
to the Victorian style of the 1890s. The importance of this residence is best reflected in King's own
words: "The years that left the most abiding of all impressions and most in the way of family
associations were those lived at Woodside."

What will the 2014-2015 Bulletin photo be?? WE NEED YOUR HELP!

Good Luck!!!
Your Executive Team
2013-2014



(—T@ Caskanette Udall

CONSULTING ENGINEERS

EXPERIENCED - TRUSTED - PROMPT

Fire Investigations Structural Design

Accident Reconstruction Building Science
Personal Injury Property Claims
Environmental Services

248-675 Queen St. S., Kitchener, ON N2M 1A1
www.caskanette.on.ca 1-800-920-5854

Kitchener-Waterloo Adjusters Association ’S[AA
Chagt glusters Assocathon

ot of Ontarda Insuance Adjustons A

“Like” us on Facebook: https://www.facebook.com/KwQiaa

Join us on LinkedIn: http://www.linkedin.com/groups?gid=4578135

Follow us on Twitter: https://twitter.com/KWOIAA




BURNSIDE

Mina Tesseris, P. Eng.

What is a building permit? As simple as it may sound, a building permit is issued by the building authority
(usually the municipality) to allow commencement of construction based on the documentation submitted
and approved by the authority. The building permit process is a mechanism for ensuring that the proposed
construction follows the appropriate Provincial and local regulations. In Ontario, it is illegal to construct,
renovate or change the existing use of a building without first obtaining a building permit.

To minimize challenges and ensure fluent scheduling during the events following a property claim, it is
important to confirm with the building authority whether or not a building permit will be required. The need
for building permits arises
from the Building Code Act
which states that: “No person
shall construct or demolish a
building or cause a building to
be constructed or demolished
unless a permit has been
issued therefor by the chief
building official.” One might
ask what constitutes a
“building” and what is meant
by the terms “construction”
and “demolish”.  For the
purposes of interpretation,
the Act defines these terms
as follows:

a) “construct” means to do anything in the erection, installation, extension or material alteration or
repair of a building and includes the installation of a building unit fabricated or moved from
elsewhere and “construction” has a corresponding meaning

b) “demolish” means to do anything in the removal of a building or any material part thereof and
“demolition” has a corresponding meaning

c) “building” means
i) A structure occupying an area greater than ten square metres (i.e. 108 square feet)
consisting of a wall, roof and floor or any of them or a structural system serving the function
thereof including all plumbing, works, fixtures and service systems appurtenant thereto,
ii) A structure occupying an area of ten square metres or less that contains plumbing,
including the plumbing appurtenant thereto (plumbing is defined as a drainage system, a
venting system and a water system or parts thereof)

www.rjburnside.com




BURNSIDE

iii) Plumbing not located in a structure, a sewage system (essentially any type of system which
retains or processes sanitary waste); or
iv) Structures designated in the Building Code including:

A retaining wall exceeding 1,000 mm in exposed height adjacent to,
- Public property
- Access to a building, or
- Private property to which the public is admitted,
A pedestrian bridge appurtenant to a building,
A crane runway,
An exterior storage tank and its supporting structure that is not regulated by the
Technical Standards and Safety Act, 2000.
Regulated signs that are not structurally supported by a building,
A solar collector that is mounted on a building and has a face area equal to or
greater than 5m?,
A structure that supports a wind turbine generator having a rated output of more
than 3 kW,
A dish antenna that is mounted on a building and has a face area equal to or
greater than 5 m?,
A communication tower exceeding 16.6 m above ground level,
An outdoor pool and
An outdoor public spa.

It is evident in reading the Building Code Act that a building permit must be obtained whenever a structure
meeting the definition of a building suffers damage requiring material alteration or repair.

Obtaining a building permit for construction projects requires careful planning and consideration of the
amount of time required for authorities to process a building permit application and issue a building permit.

Building permit applications and associated

LI
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requirements under the local building
bylaw often vary between municipalities.
The applicant for the building permit must
either be the owner or an authorized agent
B = (often a contractor) of the owner who will
be involved throughout the duration of the
project. Those unfamiliar with the permit
application process may have unrealistic
expectations regarding the amount of time
it takes for the building permit to be issued
for their new building project. This can be
frustrating for the applicant. Frustration
can be even greater in the case where a
permit is sought for repair after damage

www.rjburnside.com




BURNSIDE

due to the fact that the damage was unplanned and the building owner was not prepared for it. Prior to
2006, there were no requirements in the Ontario Building Code (OBC) prescribing the maximum amount
of time for building officials to process permit applications. In 2006, a change was made to the OBC setting
out time periods within which a permit is to be issued or refused. This change was intended to ensure
consistency in levels of service across jurisdictions.

The time period prescribed in the 2006 OBC ranges from 10 days to 30 days depending on the type of
building. If a building official refuses to issue the permit, the official must provide all of the reasons for the
refusal in writing. Some of the more common reasons for refusal include incomplete permit application
forms, errors and/or omissions on drawings that do not meet the OBC, drawing sizes that are not in
accordance with the submission requirements described in the Municipal Building By-law, documents that
are prepared by unqualified persons, and permit fees due which have not been paid. Interestingly, the
Act is silent on whether or not the time periods for issuing or refusing the permit apply when documents
are re-submitted following initial refusal. Nevertheless, the most effective means of avoiding construction
delays due to the permit process is to ensure the permit application is accurate and complete, drawings
and specifications are correct and are prepared by qualified persons and all fees due have been paid.

Insurance claims often involve the need for emergency building repairs where time is of the essence.
When a situation poses an imminent danger to the health and safety of any person, the Chief Building
Official may make an order containing the particulars of the dangerous conditions and the remedial repairs
or other work to be carried out immediately to terminate the danger. Based on this, it is reasonable to
carry out repairs or other work regulated by the OBC without a permit immediately following damage
if there is an imminent threat to health or safety. The repairs or work must be only for the purpose of
eliminating the danger.

The purpose and need for building permits can sometimes be called into question, especially when work
appears to be routine and straight forward. However, one need that is often overlooked by many is the
need for a repository of inspection and construction documents for buildings. Much like the documents
related to land titles that are available at Land Registry Offices, building permit and inspection documents
can provide invaluable historical information to
building owners and the public. Municipal building
authorities fulfill this need through the permit
process as all documents related to construction
of buildings within their jurisdiction resides in their
archiving system.

The recent inquiry into the Algo Mall collapse in the
community of Elliot Lake revealed the repercussions
of neglecting the importance of a central repository
for building construction documents. The inquiry
revealed there had been several structural
assessment reports by different engineers hired by
various owners throughout the life of tihe building.

www.rjburnside.com
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Although there was a history of water leakage in the ill-fated parking garage, the engineers’ reports which
documented the condition were lost in the shuffle of changing ownership and were not provided to the
local building department. Although repair attempts had been made by different building owners over
time, building permits had not been applied for. Witnesses at the inquiry who had recently inspected
the Mall testified they were aware that the building was plagued by water leaks but were not aware of
previous engineering reports documenting the leaks. Furthermore, the local building authority had not
been provided with copies of the engineers’ reports nor were they fully aware of the timing, nature and
extent of previous repair attempts. These witnesses testified that had they been aware of the length
of time the leaks had been occurring, they would have recommended more rigorous inspections that
could have avoided the tragedy. The inquiry resulted in several recommendations related to mandatory
structural assessment of existing buildings including submission of these reports to the local building
authority where they would be archived.

The legal requirement to obtain a Building Permit can often be overlooked following an insured loss
where financial considerations, loss mitigation, scheduling of resources and other factors can take priority.
Where insurers and insurance adjusters are involved with managing the repair process following damage,
they would be well advised to include obtaining a building permit on their “To Do” list to ensure that
repairs have been undertaken with the expected level of care. Finally, when there is uncertainty regarding
building permit requirements for repair work, remember to inquire with the local building authority as the
requirements will vary from one municipality to another.

Mina Tesseris, P. Eng. LEED AP BD + C
Technical Leader of Building Sciences
R.J. Burnside & Associates Limited

Mina Tesseris, P. Eng. LEED AP BD + C, is a Senior Engineer and Technical Leader of Building Sciences at R.J. Burnside & Associates
Limited. His area of practice for insurance clientele includes investigation of damaged buildings. He is also a qualified Building
Code expert. Mr. Tesseris may be reached via email at mtesseris@rjburnside.com.

For more information contact: Nancy Orr
insurance@rjburnside.com 519.271.5111 x655
R.J. Burnside & Associates Limited
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Your single source for
injury & claims management
solutions

Whether it’s a Single-In-Home assessment

or an integrated Chronic Pain Program,
DMARehability delivers solutions that maximize
the function and economic potential of clients
impacted by injury.

Fully integrated and modular services

In all cases you get specific, relevant and cost effective
courses of action. We never lose sight of our commitment
to help you and your client accomplish the goals you set
out to achieve.

(ase driven experience and expertise

Our professionals have extensive experience with both
adult and paediatric clients. Our knowledge, experience
and expertise delivers quality service and consistent

results.

Individualized. Real life. Relevant.

Everything we do in the client’s home, place of work
and community contributes to solutions that are cost
effective, real-life and relevant, allowing you to to select
DMARehability with confidence when your file requires:

Injury management and return to work
In-Home Occupational Therapy and Treatment
Assessment of Attendant Care Needs (Form 1)
Medical Case Management

Physiotherapy Assessment and Treatment

Home and Community Based Exercise Programming
Rehabilitation Therapy

Individualized Return to Work Programming
Physical Demands Analysis/Job Site Analysis
Cognitive Demands Analysis

Job Coaching

Hand and Upper Limb Assessment and Treatment
Social Work Assessment and Treatment

Job Re-entry Training (JRT) - Individual and Group
Labour Market Research

Transferable Skills Analysis

Ergonomic Assessments

Driving Evaluations

Implementation of DAC Recommendations

Assessments and claims resolution tools
Functional Abilities Evaluations - ARCON & KEY Systems
Vocational Evaluations

Psychovocational Evaluations

Independent Living Assessments

Interdisciplinary Chronic Pain Assessment

Future Care Costs Analysis

Interdisciplinary File Reviews

Independent Medical Evaluations - Multidisciplinary

D chability

Potential in motion

Offices and service capabilities across Ontario

1601 River Road, Suite 302, Kitchener, Ontario N2A 3Y4

Toll Free: 1-866-309-0046 Fax: (519) 893-6896 www.dmarehability.com
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est for the 2013-2014 term OIAA kickoff event. The
bank vault room and was a great start to the year. This
n with a conference that was held for OIAA chapter executives and we had

her rules and responsibilities that are part of the operation of each individual volunteer based
Chapters. The conference was a great way to ensure the strength and continued professionalism of
each chapter in the years ahead.

The next Toronto event will be the annual Past President’s Night and we hope you can join us. A reminder
that the OIAA Christmas party registration will open on October 22, 2013 this year.

As always details and registration are available at www.oiaa.com and you can stay tuned to OIAA events
by following @PresidentOIAA on twitter and joining us on facebook.

October 9th, 2013
Past President’s Night — King Edward Hotel, Toronto ON

November 13th, 2013

Seminar and Cocktails - One King West, Toronto ON

December 11th, 2013

Christmas Party — Westin Harbour Castle, Toronto ON

February 5th, 2014

2014 Professional Development and Claims Conference — Metro Toronto Convention Centre, Toronto ON

March TBA, 2014

Curling Bonspiel — Richmond Hill Curling Club, Richmond Hill, ON
April 9th, 2014

TBA

June TBA, 2014

Golf Tournament

Regards,

Michael McLeod
Kitchener Waterloo OIAA Chapter Toronto Delegate
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Investigative Research Group

49 Truman Road Suite 102, Barrie Ont.
re: (705) 739-4800
1-800-721-7393

Providing Services Throughout Ortanio

E-miall Lefed ieg-mpesligaiion cam
www irg-nmatigetino.com

Surveillance = Backgrounds * Activity Checks » Interview / Statements » Financial

* Employment History * Locales * Accidenl Re-Construclion * Link Analysis

G OLDEN
TRIANGLE

RESTORIATION

Service you need, by people you trust

serving the Waterloo region and surrounding areas

2302 Dumfries Road Units 2 & 3, RR#2 Cambridge, Ontario N1R 5S3
PHONE 519 624 4487 FAX 519 624 4484 TOLL FREE 1 877 458 4487
www.gtrs.ca

We've got the trucks adjusters’ need:

Car & Truck Rental

_Jamieson

Kitchener: 519-578-0760 Cambridge: 519-740-0760
Stratford: 519-272-2886 Woodstock: 519-539-5609
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Helping you. Live your life.

We Care provides the support your loved Our caregivers are specially trained to
ones need and the peace of mind you need help with Alzheimer’s and dementia,
— for afew hours a month or around the diabetes, acquired brain injury and end of
clock, at home or in a long-term care or life care. We've been helping families like
retirement community. yours since 1984.
Services include: - Accompanied Visits

. Personal Care - Caregiver Relief o
. Housekeeping . Foot Care we C are

. Nursmg

HOME HEALTH SERVICES

>
Helping you. Live your life.”

700 Strasburg Road, Unit SO-30,
Kitchener, ON N2E 2M2 o,

519-576-7474 www.wecare.ca
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Miller Thomson congratulates Gord Robson and Helen D.K. Friedman on being named in the 2014 edition of
Best Lawyers in Canada for Insurance Law. Best Lawyers has published the world’s premier guide for the
legal profession for over 30 years.

Our Southwestern Ontario Insurance law team consists of 18 lawyers in London, Kitchener-Waterloo and
Guelph. The size of our team enables us to provide specialized service in insurance matters, supported by
the resources of a full service firm.

Helen D.K. Friedman
Partner, Insurance Law
hfriedman@millerthomson.com
519.593.3223

Gordon Robson

Partner, Insurance Law
grobson@millerthomson.com
519.593.3262

Added experience. Added clarity. Added value.

Niller
Miller Thomson LLP Thom Son

millerthomson.com lawyers | avocats

VANCOUVER CALGARY EDMONTON SASKATOON REGINA LONDON  KITCHENER-WATERLOO GUELPH TORONTO MARKHAM MONTREAL
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Trucks Are Us!

Foransic Engineers Specializing in:
* Accident Investigation & Analysis * hMechanical Failures = \Viehicle Fires »
* Roadway Anahdsis « Injury Biomechanics = Litigation Support =

But we are more than just trucks.

S

[oll Free: 1.866.440.4483 | www.heoei.ca |  info@hcei.ca
Now with offices in Guelph, Ontario

16




4 Property Bestoration Specialists
* WATERLOQ REGION - GREY/BRUGE

The Fvyer Goioug Ing,

j First General

227 Riverbend Drive,
Kitchener

519-584-7000

540 1st Street,
Hanover

519-364-1317

www.firstgeneral.ca
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cutting through complexity

Forensic investigations. Insurance
claim support. We can help.

KPMG Forensic professionals offer robust, practical
advice, helping insurers with claims assessment,
fraud investigation, and staff training. We bring
clients the rescurces and knowledge necessary

to assess their claims effectively, efficiently, and

in a timely manner. /

For more information, contact us at 519.7478300
or one of the following Forensic professionals:

Paul Ross Michala Henderson
pross1@kpmg.ca mhenderson@kpmg.ca

Karen Grogan Peter MacKenzie
kgrogan@kpmg.ca pmackenzie@kpmg.ca

David Bushell Veronica Chapman
dbushell@komg.ca  vchapman@kpmg.ca

kpmg.ca
© 2012 KPMG LLP a Canadian limited liability partnership'ahd a member firm of the KPMG network of independent
member firms affiliated with KPMG Internatlenil Cooperative (“KPMG International”), a Swiss entity. All rights reserved
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OIAA is the industry association people think of most when it comes
to upgrading skills, staying on top of industry trends and staying
networked with both peers and the entire adjusters community.

An association made up of leaders in the insurance adjusting field.

Among other things, your membership includes:

e A subscription to Without Prejudice, the highly regarded
OIAA magazine, published ten times a year and delivered to
the address of your choice (office or home)

e Discounts for social and professional development events

e Access to the members only portion of our new website,
with member forums, polls and other features to help you
stay connected to your peers throughout the province

Most compelling of all, the price: at $40 per year plus HST.
Can you afford not to be a member? )
Experience the power
of our new website

Sign up today at www.oiaa.com/membership www.oiaa.com

I Ontario Insurance
Adjusters Association
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ASSESSMENTS « COMMUNICATIONS « RECOMMENDATIONS

WHAT'SIT
WORTH?

RELECTRONIC-REMECH
consultants will help
mitigate losses with clear
and unbiased reports.

Emergency Service - &

1-800-465-9473 J U:'

Head Office R E
Waterloo, ON

519-884-8665
1-800-465-9473

RELECTRONIC-REMECH Inc.
Greater Toronto Area Electronic and Mechanical Loss Recovery
Mississauga, ON
905-672-0947
1-877-282-2252 www.Relectronic-Remech.ca

Lipskie Appraisal Service

COLLISION EXPERTS
Spacializing 1 cars, MUCKS,  Mmolovcpcies, Dosls,
ATV, fprm mackinery, el & rdorganiong! vetubios
Recogizad & Rghly recommendsd Gy insvance Compamnins
& Waisiny ol Tiansporiahon

1-800-281-3157

ﬂmlnﬂlmm;-ﬂmiml.wm
vewnw lipaklesppralzal.com

Collision Centre

Forpes
742-8309 'S5 WEBER S.

PONTIAC - BUICK - CADILLAC - GMC
SALES - SERVICE * LEASING

CALL 742-4463

sLarfigs MOTORS 15 THE TRI-CITIES HOME
oF MUSCLE CAR RESTORATION PARTS.

AR AFHAT IREB IR AralLs
a1 B0
FAAETANG
73 FICHUFS
47-CUFMIMT
KW
70
GTOTONTE CaELD
CHEVELLEEL CAMIND Bd-TZ
=-07

FEHDERE DOORE HOODSE GRILLES
MOLDINGE BUMPERS DECALS

Call us @ 519-743-0203

ASE FOR DAY
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Paul’s Restorations

Disaster repair and cleaning specialists

An innovative leader providing professional and quality
services to the insurance industry and its customers.

Barrie | Brantford / Cambridge
Halton / Peel | Hamilton
1-888-751-7285 | www.paulsrestorations.com




Have you met the new HIGHLAND RESTORATION ?

We are the same great restoration specialists, but now with a bigger network, more
resources and great NEW LOOK!

Available 24/7 to assist you for damage caused by: WIND SMOKE
WATER MOULD
FIRE ASBESTOS
HicaL.AND
ORANGEVILLE )\ GUELPH
9 Commerce Rd 95A Regal Rd

. Orangeville, ON Guelph,ON
o 5% L9W 3X5 N1K 1B6

= 24HR
] EMERGENCY
RESPONSE

ACCESS
RESTORATION
SERVICES

Toll Free
1-855-848-5127 FIRE

24 Hr EMERGENCY SERVICES FLOOD

WIND
ENVIRONMENTAL

Greater Toronto Area - Contact: Joe Gagliano

Kitchener/Waterloo ( Southwestern Ontario)

Contact: Kevin Skjerpen arsrestoration.ca
Hamilton and Surrounding Area

Contact: Kevin Skjerpen
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ADVANTAGE:
ABOVE THE REST

What does it take to reach exceptional heights?

The CKR National Quality Initiative and membership with Excellence Canada ensures that
each report is reviewed and audited internally for compliance before it leaves our office.
Our National Quality initiatives and internal audit procedures allow us to measure the
level of quality, which in turn, protects our clients and reduces the risk of privacy breach.
Our discretion during surveillance, and with regards to privacy overall, is second to none.
In every investigation we diligently execute our proven methodology and this sets us

Above The Rest.
1(800) 2531666 - investigations@ckrglobal.com - www.ckrglobal.com
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Canada’s Leading Vehicle
Replacement Solution

=
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+ Free Customer Pick Up & Return

+ Servicing Your Local Insurance Needs!
+ Body Shop & Insurance Company Daily Follow Ups
+ Wide Selection of Current Model Year Vehicles & Trucks

Brantford (519) 753-4000  Guelph (519) 837-0653

230 Lynden Rd. 73 Gordon St.

Cambridge (519) 650-5500  Kitchener (519) 743-5020
1250 Bishop St. N. 1081 King 5t. E.

Guelph (519) 837-2030 Kitchener (519) 894-0100
2-695 Woodlawn Rd. W, Fairway Rd 5.

Waterloo [519) 888-6175
475 Hlﬂg St. N. jin the Waterioo innj
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Emergency
e (Catastrophic Event Response
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The Insurance Law Firm

Gilbertson 24tr5s EMERSON
Easy to work with. Tough to oppose.

Gilbertson Davis Emerson LLP
20 Queen St., W, Suite 2020
Toronto, Canada Ms5H 3R3

T 416.979.2020
gilbertsondavis.com F 416.979.1285

If only it were this easy...

For “proof positive’ you can depend on the comprehensive resources and experience of the highly
respected forensic team at Rochon Engineering.

We are your single source for forensic investigations across all disciplines. Reacting quickly, our
findings stand up against the highest scrutiny, in and out of court. Trust us to deliver concise and
conclusive results for every situation including:

Setting the standard for quality in Forensic Engineering

+ Structural, civil and mold assessments
1.888.ROCHONS (762.4667) - ROCHONS.CA

+ Motor vehicle accident reconstruction

+ Environmental remediation
+ Fire investigation
+ Failure analysis of mechanical and electrical systems RllOCHON

. R - ENGINEERING
+ Metallurgical & plastics failure analysis
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4 UE Stae Gomplete Collision Specialists

AUTO BODY LTD

ESTABLISHED IN 1952

!/ New Devilbiss down draft baking booth for factory like finish

/Our Collision repairs are guaranteed for as long as you
We Are The Largest & Best Equipped own the vehicle - ask for details

Repair Facility In The Tri-City Area / Al makes of cars & trucks

200 Gage St. Kitchener (at Belmont)

WE'VE GOT YOU COVERED...
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Like New Collision Group
Dedicated to Excellence in
Customer Service

COLLISION & GLASS COLLISION & GLASS

GOLDEN TRIANGLE Regency Auto Collision

Guelph - 124 -0 Kitchener — [11144-421
Cambridge — [11122-100 Waterloo — [11[#300

ind us atl|
WWW.LIKENEW.CA
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j.;i?_ﬁ WHITEHALL BUREAU OF CANADA LIMITED
‘ by " "/ Canada’s National Investigative Resource £
Y *,..-"'I:' www.whitehallcanada.com
?':'":-LII.E-I:":".

Quality Since 1984

Surveillance Whitehall Bureau Of America
Comprehensive Statements Now licenced in the USA
Background Inquiries

Financial/Assets/Locates Toll Free: 1.866.510.1212

Accident Scene Analysis

Major & Complex Loss Specialists
Canadian/U.S. Database Specialists
U.S. Vendor Management and Audit
FileLynx.com - 24 Hr Case Management System

mail @whitehallamerica.com

ToLL Free: 1.877.313.7283 ToLL FrReg FacsiviLe: 1.866.809.7283

Service Offices Across Canada including:

Kitchener-Waterloo: 519-772-7616

Vancouver, Calgary, Winnipeg, Toronto, Hamilton, Kitchener, London, Barrie, Niagara Falls, Ottawa-Gatineau, Montreal, Halifax, Moncton, United States
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PARKWAY AUTO RECYCLER

Your Best Choice for Quality Late Model Auto Parts Since 1963
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* Litigation
Accounting Services
* Property

* Specialty Risks
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Loss Transfer: When Indemnity is not a Slam Dunk

Authored by:
Helen D.K. Friedman
Partner, Kitchener-Waterloo

519.593.3223
hfriedman@millerthomson.com

Those of us who practice in the Accident Benefits arena are often called
upon to address Loss Transfer disputes and the intricacies of indemnity.
Frequently asked questions include:

o Why don't they just pay us? After all, we sent our Notice, Requests
for Indemnity and all of the invoices — what more do they need?

¢ Why don’t they just give us what we need to determine payment? All
they sent us was their Notice, Requests for Indemnity and all of the
invoices.

As you can see, what often transpires is a “failure to communicate”.

Loss Transfer was initially conceived as a mechanism to spread the risk,
acknowledging that insurers of certain classes of vehicles, due to their
size, weight, nature or use would either cause more damage/injury or
suffer more damage/injury than others. By way of illustration, a transport
truck is likely to cause more damage/injury — and result in higher A/B
payouts — than a private passenger vehicle. Similarly, a motorcyclist is
likely to suffer more damage/injury and hence higher A/B payouts than
occupants of a private passenger vehicle.

Recognizing that all vehicles need to “share the road” and that all
insurers need to “share the load” and “share the pain,” Loss Transfer was
implemented by way of s. 275 of the Insurance Act R.S.0.1990 c. 1.8, as
amended, O. Reg. 664 and as far as fault is concerned, O. Reg. 668. In
addition, FSCO Bulletins A-9/92: Loss Transfer, A-12/92: Loss Transfer
Revisited and A-11/94: Loss Transfer Standardized Forms and
Procedures set the ground rules and assist the players in the Loss
Transfer arena.

Loss Transfer was designed to be played by the rules, with private
Arbitrators wearing the striped shirts, calling the shots and blowing the
whistles when brawls ensue.

Setting aside disputes on fault allocations and limitation periods (which
sometimes result in bench-clearing brawls), disputes concerning
indemnity often invoke the need for a whistle blower.

First and foremost, Loss Transfer was predicated on insurers acting
reasonably in their administration of claims on a 1st party basis. We can
safely say however that the sport has evolved and the goal posts have
changed. There are more rookies in uniform trying to complete the
passes and adjusting demands have piled on to the point that “instant
replay” is often relied upon to penalize the instigator.

How then to answer the questions highlighted above, specifically, what is
enough to score payment and why is Loss Transfer not a slam dunk?

FSCO Bulletin A-11/94 suggests that insurers (the 1st party and the 2nd
party insurer) should discuss how the Loss Transfer process should
operate by agreeing on the frequency of indemnification requests, the
information to accompany the request and whether the 2nd party insurer

is prepared to share in claims control expenses. The idea was that if
insurers engage in a regular dialogue, Loss Transfer will operate
smoothly. The Bulletin also attempts to address what information 2nd
party insurers (the indemnifying insurers) are entitled to receive. The
Bulletin suggests that the 2nd party insurer would be entitled to receive a
Summary of Benefits paid as well as basic information as to the condition
of the person receiving the benefits. The information provided should
verify that the amounts were actually paid to the insured (or presumably
for their benefit). The Request for Indemnification Form should suffice
and it was “not anticipated that the 2nd party insurer would be entitled to
receive a complete copy of the Accident Benefits file, detailed medical or
other personal information about the insured person”. Newsflash: the
goal posts have moved.

Firstly, the players on the field need to be reminded that the OCF-1
contains an acknowledgement by the insured that information collected
by the insurer may be used as reasonably necessary for recovering
payment from insurers liable in law for amounts paid in connection with
the claim. Further, information may be disclosed by the 1st party insurer
to enable the 1st party insurer to carry out payment recovery. Disclosure
may be made to other insurers, insurance adjusters and solicitors. In
other words, disclosure of the claims information is acknowledged and
consented to by the insured when they apply for benefits from the 1st
party insurer.

Notwithstanding this, some insurers still refuse to provide claims
information to the 2nd party insurer without the written consent of the
insured (which is redundant, having regard to the consent in the OCF-1)
or without the order of an Arbitrator in a Loss Transfer proceeding. (This
also is redundant and a costly exercise, creating a dispute where none
may exist).

The striped shirts (Loss Transfer Arbitrators) have dealt with what is
enough in a number of decisions for a number of purposes.

In State Farm vs. Citadel (Arbitrator Guy Jones, Feb 2006), Arbitrator
Jones addressed whether Citadel was entitled to production of “all the
medical documentation” in State Farm’s Accident Benefits file. Citadel
requested copies of medical documentation in State Farm’s file so that it
could assess the reasonableness of the payments made by State Farm.
State Farm argued that without written authorization from the injured
parties, it could not and would not provide the information to Citadel.
(This case took place in respect of a 2003 loss and accordingly, the
wording of the applicable OCF-1 may have differed). State Farm cited a
number of bases for their refusal including relevance and privacy
legislation. State Farm also called the request for the medical
documentation a “fishing expedition” and invoked FSCO Bulletin 11/94
(referenced above).

Arbitrator Jones confirmed that the Bulletin did not have the force of law
but agreed it should be given substantial weight by Arbitrators. He also
confirmed that it was well settled law that 1st party insurers are obliged to
provide proof of reasonableness of the payments made. In support of this
proposition, he noted Jevco vs. Guarantee Company, a decision of Mr.
Justice Moldaver, July 29, 1994, wherein the judge agreed that in Loss
Transfer cases, proof of payment is not enough to establish a Loss
Transfer claim. Mr. Justice Moldaver held that in order to establish that
payments were properly made, there was an obligation to produce the
file, including medical reports received. Arbitrator Jones felt that the
reasoning of Mr. Justice Moldaver was compelling. He found that where
the reasonableness of payments was in issue and payments were made
on the basis of medical reports, it only makes sense to allow the party
that would ultimately have to pay the opportunity to review those reports.
While it may not be appropriate to produce the entire Accident Benefits
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file where the reasonableness of payments is in issue, certainly the
medical documents were relevant.

In addressing the applicable privacy legislation, Arbitrator Jones again
invoked the concept of implied consent. He noted that when a person
makes a claim for Accident Benefits they agree to provide certain medical
information that is collected and analyzed by the Accident Benefits
insurer. The Insurance Act provides a statutory right of subrogation
known as Loss Transfer which creates an implied consent for the release
of information not only to the 1st party insurer but also potentially to the
ultimate payor, the Loss Transferee. Given the breadth of the implied
consent, he ordered State Farm to provide medical information to Citadel.
He also noted that even if he were incorrect, he would nonetheless order
the records to be produced. Given this decision and the wording of the
OCF-1, it is not surprising that 2nd party insurers would call a foul when
medical information required to assess the reasonableness of payment is
not provided.

As the scrimmages have evolved, requests for information have
broadened to include requests for the complete file of the 1st party
insurer.

Arbitrator Lee Samis addressed this type of demand in two decisions,
Aviva vs. Zurich (April 13, 2012) and Royal & Sun Alliance vs. Wawanesa
(April 17, 2012). In the Aviva decision, while Aviva had provided Zurich
with “many documents”, Zurich had repeatedly taken the position that it
needed more information with respect to the claim. Zurich persisted with
a general request for “the complete file”. In Royal & Sun Alliance, Royal
had settled the 1st party claim for a lump sum. Wawanesa was not
satisfied with the mere production of the settlement documents and
copies of the cheque but wanted to understand how the settlement was
calculated and which portion of the settlement related to various
components, i.e. past claims or future claims.

In both cases, Arbitrator Samis reviewed the applicable provisions of the
Insurance Act, O. Reg. 664, and the Arbitrations Act.

With the benefit of hindsight, Arbitrator Samis noted that over the last two
decades there had been an exceptionally high degree of controversy
associated with Accident Benefits claims. Arbitrator Samis confirmed that
determination of the proper amount payable with respect to an Accident
Benefits claim is anything but straightforward. He noted that claims
handling decisions are informed by contentious facts, disagreement
among experts, questioned motivations and the monumental procedural
burden associated with the handling of the claim. Consequently, it is
difficult to say with confidence whether a particular claim deserved
payment given the multitude of nuanced factors that must be taken into
account.

Responding insurers need the comfort of knowing that the reimbursement
claimed is a fair amount, determined in accordance with the regulations
and paid by application of reasonable and judicious claims handling
decisions. Arbitrator Samis specifically noted that payment does not
equal reimbursement. In other words, entitlement to Loss Transfer is not
a slam dunk. The 1st party insurer must be prepared to demonstrate
reasonably appropriate claims handling. (He was also careful to comment
that this did not equate to a standard of perfection, given that even a
careful, prudent insurer will nonetheless make mistakes which become
clearly visible with hindsight).

He noted that the entitlement decision is often nuanced, involving
considerations of reasonableness, necessity, credibility, causation and a
host of other issues. A standard of perfection is unrealistic, as well-
informed claims experts will often disagree on claims decisions. At the
other end of the spectrum, claims handling could be so deficient that it
would demonstrate indifference or disregard of ordinary, prudent claims
handling procedures and should not be sanctioned by blindly ordering full
reimbursement at the expense of the responding insurer. In this context,
a Loss Transfer claim necessarily involves consideration of how a claim
was handled.

In the context of how and why payment was made, internal file notes of
the handling insurer and claims file communications, including
correspondence to and from the applicant and others, needs to be
considered. Arbitrator Samis found that any sense of confidentiality
associated with these notes or internal communications was an
inappropriate expectation. He noted that claims handlers in this day and
age know or should know that production of file materials can be required

in a variety of litigation forums and in other processes. He therefore
concluded that the claims handling documents which touched on claims
decisions were producible documents. Where issues were raised as to
quantum and claims handling, there could be no other conclusion but that
some of the ordinary file records of the insurer were producible
documents to illuminate the claims handling decisions and disclose the
criteria applied or disregarded as to each decision made. He went so far
as to state that “I can think of nothing more relevant to the claim, to the
question of whether or not amounts paid were reasonably paid as
benefits under the SABS”. He found transparency necessary in order for
the 2nd party insurer to address reimbursement requests. In that context,
he confirmed that the OCF-1 contains specific authorization for the
release of the claims file in these circumstances. Having said all of that,
he declined to order production of the “complete Accident Benefits file”
instead ordering disclosure of relevant documents on a principled basis.
Accordingly, once the groundwork is laid, a 1st party insurer may run, but
cannot hide from disclosure of documents relevant to the claims handling
procedure, including all file notes.

The leveling of the playing field established by the disclosure obligations
means that insurers need to be cognizant that their Loss Transfer
requests will be subject to a play by play. If the documentation disclosed
does not support playing by the rules or if there is a suggestion of match
fixing to the detriment of the 2nd party insurer, be aware the whistle will
be blown and the 1st party insurer will be carded.

Insurers need to be aware that Loss Transfer is not a slam dunk. The
instant replay is very much available and strict scrutiny will be placed on
adjusting decisions. Accordingly, insurers need to document their claims
handling decisions and the reasons for them in order to advance the ball
down the field and ultimately score the goal of reimbursement.

In answer to the questions outlined above:

e You must be prepared to disclose documentation required to
support reasonable claims handling decisions. In quantum cases, a
simple disclosure of invoices will not suffice. Be prepared to play
ball and document your file accordingly.

o |If you want more than has been produced be specific in terms of the
requests. Ask for what you believe is necessary to facilitate payment
beyond the invoices. Be aware the 1st party insurer will not be held
to a standard of perfection but must be able to support the
reasonableness of the claims and the adjusting process.

At the end of the day, insurers seeking recovery for lump sum payments
must be prepared to justify the allocation of the amounts paid in
settlement by means of a reasoned claims adjustment process. They
must also be prepared to demonstrate that they adjusted the file
appropriately throughout, including conducting insurer examinations and
responding to the 1st party. It is doubtful that reimbursement will be
ordered in situations where the 1st party insurer has thrown in the towel
on the 1st party claim.

Clearly the scope of production required will to some extent be
dependant on the size of the reimbursement request. Insurers will have to
determine whether they will incur the costs of a quantum dispute on a
minor claim. On larger claims however with significant sums in dispute,
insurers will want to invoke the striped shirts in order to ensure fair play.

Helen D.K. Friedman is a Partner in the Insurance Litigation Group in our
Waterloo office. Helen is engaged in an insurance defence practice with
an emphasis on first party claims.
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From large straightforward industrial projects to the most complicated of hospital or
educational reroofing projects, Atlas-Apex Roofing Inc. has the experience and knowledge
. = to complete any project to the satisfaction of our customers. Atlas-Apex Roofing Inc. is

dedicated to providing the highest quality workmanship, along with excellence of service.
We specializein ¢ Re-roofing * Roof Restoration

* Maintenance * Emergency Repairs 24/7
« Water Proofing « Slope /Shingles / Metal

Serving the Ontario region since 1920.
Tel: 519-894-4422 o Tel: 416-421-6244  1-877-221-ROOF (7663)
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122 Saunders Road, Unit 2, Barrie, ON LAN 9A8
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e Spacious Studio, 1-Bedroom and 2-Bedroom/2-Bath Suites

* Full equipped kitchen in every suite (stove-top, full fridge,
dishwasher, microwave, foaster, cooking utensils)

® Pets Welcome!

¢ Free: Daily hot breakfast buffet; Tues-Thurs dinner buffet;
laundry facilities; wired & wireless internet access

e For more details, contact Tyler Culbert at
Tyler.Culbert@whg.com or 519-780-3902
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