PRESIDENT’S MESSAGE

August 2012

On behalf of the KW-OIAA, thank you to all who served on the Executive Committee for 2011-2012. And
welcome to our new committee for the 2012-2013 term.

Thanks to all of our adjuster and social members for a great year last year — we hope that this year will
be just as great!

Our first event of the year is the Annual Tradeshow. The event is scheduled for September 27 and will
be held at the Concordia Club. This is a great event to mix, mingle and learn. You will find the booth
and dinner registration further along in the bulletin, early submissions are appreciated.

We will be looking to launch our new website this year — so keep your eyes open for more information
regarding it!

We are looking forward to the upcoming year — if you have any suggestions on ideas for the Educational
Seminars, or have a topic of interest, please contact any of the executive members.

Charlene Ferris, FCIP CRM
President
KW Ontario Insurance Adjusters Association

GU Caskanette Udall

CONSULTING ENGINEERS

EXPERIENCED - TRUSTED - PROMPT | i

Fire Investigations Structural Design
Accident Reconstruction Building Science

Personal Injury Property Claims
Environmental Services

248-675 Queen St. S., Kitchener, ON N2M 1A1
www.caskanette.on.ca 1:800-920-5854
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If you have any questions, concerns or comments, please do not hesitate to contact any of the above



August 2012

The Bulletin Index

Inside this issue you will find:

General Interest Articles

SOCHAl CHIt CRAL ...ttt s st s e ses Page 13
OIAA Trade Show & Dinner Registration .........c.cceeceeeevcueerccunencucerencueenene Pages 14 - I5
Miller ThOmMPSON AFtICIE.......cccieiiiiecccict ettt eseneees Page 18
O.LLA.A. Membership APPlICation .........cccccurrireeerenccieinineneeeeeeeeeteeeeeeree e Page 30
AdVErtiSEr’s DIr€CLONY ..ottt ettt e sese st tstesessssens Page 32

I\/Iedi:sys

It's all about health

Where do you turn
when interests collide?

Medisys provides 15,000 independent medical
assessments per year, including:

- Independent medical evaluations
- Functional abilities evaluations
- Physical demands analyses

For more information about our timely external
consultations, contact us at 1-877-312-0479

MONTREAL OTTAWA TORONTO CALGARY VANCOUVER

Celebrating health
for 20 years.

www.medisys.ca




2012-2013 Executive Committee — Getting to know them!

Charlene Ferris — President

Charlene has worked for The Co-operators for 12.5 years in a variety of roles,
and is currently a Region Property Adjuster handling large and complex files.
She has been on the executive for 6 years. Charlene is an avid soccer player,
enjoys travelling and spending time at the cottage.

Cyndy Craig — Vice President

Cyndy has 30+ yrs working in the insurance industry, handling multi-line claims
and currently works for Arch Insurance as a senior examiner. This is her third
year on the OIAA executive in the KW area. Cyndy enjoys the outdoors, is an
avid golfer, baseball player, and gardener.

Lisa Dobson — Past President

Lisa has worked for the past 10 years in Accident Benefits for The Co-
operators. She has worked in St.Catharines, Mississauga, Cambridge and
most recently the London office. She was the past president for 2011-2012
and staying on for a second term.

Laura Potts — Treasurer

Laura Potts is presently an all lines Field Adjuster at Cunningham Lindsey-
Guelph adjusting Property, Municipal Liability, Liability, Automobile, Bodily
Injury and Accident Benefit claims. She has been in the industry for over four
years. This is her second year on the KW executive council. Laura is very
passionate about traveling and is an avid swimmer.

Mark Hale — Secretary

Mark Hale ACII CIP FCILA has worked in claims for 30 plus years and as an
Independent Adjuster for 26 years. He began his career in the UK before moving
to Canada with his family in 2004. He took a position with Crawford & Company
(Canada) Inc. where he continues to work and is currently Branch Manager of

their Kitchener & Owen Sound branches.

Mike McLeod — Toronto Representative

Michael sits with both the KW OIAA and on the provincial OIAA executive
council. He represents KW at the provincial level and is responsible for the
provincial OIAA website portfolio as well as committee work on the annual OIAA
claims conference and benevolent events. He is employed with Crawford and
Company (Canada) Inc. as branch manager for West GTA claims branches.




Dale Stuart — Director

This will be my second year as a Director for the KW OIAA. | am employed at
Cunningham Lindsey Canada as a Road Adjuster, which | have been doing for
four years. | have had the opportunity to travel to Australia twice for
catastrophes, while also being involved in local CAT’s such as Goderich and
Hamilton.

Stephen Tucker — Director

Stephen has an undergraduate degree in political science and business and a master's
degree in judicial administration. He holds CIP and CRM designations and is working
towards achieving his FCIP. He has been in the insurance industry for 16 years having
previously held positions in sales, marketing and claims. He has been with Economical
for the past 12 years and is currently the Assistant Line Manager for Ontario
Casualty/Litigations Claims. Hobbies include hockey, skiing and curling and he enjoys
travelling and cottaging with his wife Kim.

Stephanie Jermyn — Social Director

Stephanie works for CKR Global, Canada’s largest Risk Mitigation and Investigations
company. She is responsible for Business Development across CKR’s South-Western
division. Stephanie joined CKR Global in the fall of 2011. She also teaches aerobics for
Goodlife Fitness and is an avid rock climber. She received her Baccalaureate degree
in English Literature from the Univ of Ottawa and completed post-degree courses in
Economics at the Univ of Waterloo.

Dan Strigberger — Social Director

Daniel is a Partner in the Insurance Litigation Group in our Waterloo office. He has
developed an expertise in inter-company priority and loss transfer disputes, representing
his clients in hundreds of such disputes over the years. He also acts for insurers’ interests
in first party claims, coverage disputes, and tort actions. He has several years of
experience being lead counsel in matters before the courts, private arbitration tribunals,
and at the Financial Services Commission of Ontario. Daniel also runs a Twitter feed,
@InsuranzLaw, broadcasting "tweets" about cases and news stories dealing with
insurance law issues as they happen.

Randy Higgins — Bulletin Editor

Randy is a partner at Paul Davis Systems Restorations of Kitchener-Waterloo, Guelph-
Wellington County and Owen Sound-Grey Bruce. Randy is responsible for Business
Development in these territories. Prior to joining Paul Davis Systems in April of 2007
Randy spent 14 years as an Insurance Adjuster handling all lines of claims with Pilot
Insurance Company. He has sat on the K-W OIAA executive since 2009, he spent two
terms as one of the Social Directors and this will be his second term as the Bulletin
Editor.
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CURO CLAIMS

**Thank you to everyone who participated
in the Curo S0S BBQ! What a great day

we had for such a wonderful event. It's

remarkable to think a three-hour
barbecue can make such a difference, but
we did! For 36 kids, the first day of
school will be a very good day. In total, the
team raised $ 3,800 for SOS!

Christine Fizell

Curo Claims Services



Your single source for
injury & claims management
solutions

Whether it’s a Single-In-Home assessment Injury management and return to work
oran integrated Chronic Pain pmgmm, In-Home Occupational Therapy and Treatment

DMARehability delivers solutions that maximize Assessment o Atendan Care Needs (Form 1)
Medical Case Management

the function and economic potential of clients Physiotherapy Assessment and Treatment

impacted by injury. Home and Community Based Exercise Programming
Rehabilitation Therapy

Fully integrated and modular services Individualized Return to Work Programming

In all cases you get specific, relevant and cost effective Physical Demands Analysis/Jo Site Analysis

courses of action. We never lose sight of our commitment Cognitive Demands Analysis

: . Job Coaching
to help you and your client accomplish the goals you set
Py . y P goaksy Hand and Upper Limb Assessment and Treatment
out to achieve.

Social Work Assessment and Treatment

. . . Job Re-entry Training (JRT) - Individual and Group
Case driven experience and expertise Labour Market Research

Our professionals have extensive experience with both Transferable Skills Analysis

adult and paediatric clients. Our knowledge, experience Ergonomic Assessments

and expertise delivers quality service and consistent Driving Evaluations

results. Implementation of DAC Recommendations

Assessments and claims resolution tools

Individualized. Real ife. Relevant. Functional Abilities Evaluations - ARCON & KEY Systems

Everything we do in the dlient’s home, place of work Vocational Evaluations
and community contributes to solutions that are cost Psychovocational Evaluations
effective, real-life and relevant, allowing you to to select Independent Living Assessments
DMARehability with confidence when your file requires: Interdisciplinary Chronic Pain Assessment
Future Care Costs Analysis
Interdisciplinary File Reviews
Independent Medical Evaluations - Multidisciplinary

D chability

Potential in motion

Offices and service capabilities across Ontario

1601 River Road, Suite 302, Kitchener, Ontario N2A3Y4
Toll Free: 1-866-309-0046 Fax: (519) 893-6896 www.dmarehability.com




Thank you to everyone who attended the golf tournament on June 28 at Ariss Golf and Country
Club. It was another successful year with being sold out for teams!!! | hope everyone enjoyed
themselves and didn't end up too sunburned - it was a hot day on the course!

We were able to raise $3000 for Kids Ability

— thank you to everyone who purchased draw tickets and entered into the putting contents.

Congratulations to everyone who won prizes for longest drives,
closest to the line and closest to the pin.

Congrats as well go to First Response for being the most honest golfers!
Thank you to Larrek for taking the team photos and printing them off.

Hope to see everyone at the next tournament, and hopefully at a few meetings in between!




If you have an ad or an article you would like to
nlace in the KW OIAA bulletin




TORONTO DELEGATE REPORT

| hope everyone has enjoyed a safe and happy summer. As we gear up for the
2012- 2013 OIAA term | wanted to give you an idea of what you can expect on the
Toronto event calendar this year. Here is a listing of Toronto OIAA events at a glance so
you can mark your calendars. You can register for these events online at www.oiaa.com
under the events menu heading.

September 19, 2012 - Meet Your OIAA Executive

October 10, 2012 — OIAA Past Presidents Night

November 14, 2012 - Seminar

December 12, 2012 — OIAA Christmas Party

February 6, 2013 - 2013 OIAA Claims Conference

March 14, 2013 — 2012 OIAA Curling Bonspiel

April 10, 2013 — OIAA Toronto Delegate Election

May 9th & 10th, 2013 — OIAA Provincial Claims Conference
June 14, 2013 - OIAA Toronto Golf Tournament

| am happy to return as the Toronto Delegate for the KW OIAA and welcome any
questions or comments that you may have throughout the year. You can reach me at
michael.mcleod@crawco.ca.

Regards,

Michael McLeod
Kitchener Waterloo OIAA Chapter Toronto Delegate

INSURANCE INDUSTRY EVENT SCHEDULE

IBAWR - INSURANCE BROKERS ASSOCIATION OF
SEPT WATERLOO REGION
27 - K-W OIAA ANNUAL TRADE SHOW CONTACT - DIANNE MONTEIRO -
dmonteiro @ donovaninsurance.com

K-W CHAPTER - ONTARIO INSURANCE
ADJUSTERS ASSOCIATION

CONTACT - RANDY HIGGINS -

randy @ pdskw.ca

[.1.O. - INSURANCE INSTITUTE OF ONTARIO -
MORE DATES TO COME AS DATES ESTABLISHED CONSETOGA CHAPTER
CONTACT - HEATHER GRAHAM -
hgraham @insuranceinstitute.ca

UNLESS OTHERWISE STATED ALL MEETINGS ARE AT GOLF'S STEAK HOUSE, KITCHENER.
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IRG

Investigative Research Group

| 49 Truman Road Suite 102, Barrie Ont.
1EL: (705) 739-4800
1-800-721-7393

Providing Services Throughout Ontario

E-mail info@ irg-investigation.com
www.irg-investigation.com

Surveillance * Backgrounds * Activity Checks * Interview / Statements * Financial

* Employment History ® Locates ® Accident Re-Construction ® Link Analysis

GOLDEN
TRIANGLE

RESTORIATION

Service you need, by people you trust

serving the Waterloo region and surrounding areas

2302 Dumfries Road Units 2 & 3, RR#2 Cambridge, Ontario N1R 553
PHONE 519 624 4487 FAX 5196244484 TOLL FREE 1877 458 4487
www.gtrs.ca

We've got the trucks adjusters’ need:

Car & Truck Rental

Jamieson

Kitchener: 519-578-0760

Cambridge: 519-740-0760
Stratford: 519-272-2886

Woodstock: 519-539-5609

1"




More Photos of the
2012 mn'mnugn Memorial Golf Classic
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SOCIAL CHIT-CHAT

August 2012

While you’re out tanning this gorgeous sumimer, a few things to keep you up-to-date in the
industry....

The OIAA Provincial Conference comimittee is currently looking for volunteers to assist
with the organization and preparation of the 2013 out of town. The conference will be
Vegas Themed and held in Niagara Falls on May 9 and 10, 2013. If you re interested in
helping out, please email: Julie.boyse@crawco.ca

If you’re looking into CECs for the fall, you may be interested to know that the
Understanding Serious Injury: Adjusters’ Training & Education program is coming to
Southwestern, Conestoga, GTA Office, and Ottawa.

The certificate program specifically focuses on understanding the injury, the person and
the impact of the injury on the person. Learning is specific to handling Accident Benefits
and Bodily Injury claims. For more information:
http://insuranceinstitute.ca/insuranceeducation/Default.aspx?DN=554466

As your new Social Director for KW OIAA, I am very excited to bring to you monthly Social
Chit Chat for our 2012/13 Bulletin. Cheers and happy bbg-ing!

Stephanie Jermyn

Collision Centre

oForfies MOTORS IS THE TRI-CITIES HOME
OF MUSCLE CAR RESTORATION PARTS.

CAMARO/FIREBIRD
67-81

IMPALA
63-7T0

Leaf Aug,,
e "My,
Oe\b o;,be

MUSTANG
65-73 PICKUPS

4T-CURRENT
NOVA

62-79

GTO/MONTE CARLO
CHEVELLE/EL CAMINO 64-72
64-87

Farbes

MOTORS INC.

165 WEBER S.
742-8309 | warerLoo Call us @ 519-743-0203

PONTIAC - BUICK - CADILLAC - GMC ASK FOR DAVE
SALES - SERVICE - LEASING

CALL 742-4463

FENDERS DOORS HOODS GRILLES
MOLDINGS BUMPERS DECALS
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KITCHENER WATERLOO CHAPTER O.LLA.A.

TRADE SHOW BOOTH REGISTRATION
WHEN: Thursday, September 27,2012 WHERE: CONCORDIA CLUB, 429 Ottawa Street
Kitchener, Ontario

FEES: Single booth: (10’ x 10’, including tablecloth) Booth price $265.00 + $34.45 HST = $299.45
Dinner: $35.00 per meal (HST $4.00 included in price)
HST#: 893311217 RT 0001

IMPORTANT TIMES: 12:00 pm — Booth Set Up 4:00 pm — Guests Arrive 7:00 pm — Dinner

Please complete the following:

Company Name:

Contact Person: Telephone:

Email

Do you Require Electrical Outlet:

Do you Require a Vegetarian Meal:

Email: Fax:
#___ Booth(s)at $299.45= §
#___ Dinner(s) at $35.00= $
ChequeTotal$ Cheques should be made payable to: KW O.l.A.A.

Registration must be accompanied by full payment

MEALS MUST BE ORDERED IN ADVANCE

Mail cheque and copy of Registration to: Inquiries can be directed to:
KW OIAA, P.O. Box 40079, Charlene Ferris, charlene_ferris@cooperators.ca
Waterloo Square — 75 King Street South (519) 618-1212

Waterloo, Ontario N2J 4V1

Please RSVP by September 1, 2012
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K-W O.I.A.A. TRADE SHOW DINNER REGISTRATION

WHEN: THURSDAY, SEPTEMBER 27, 2012

WHERE: CONCORDIA CLUB
429 Ottawa Street, Kitchener

DOORS OPEN: 4:00 P.M.

DINNER: 7:00 P.M.

DINNER PRICE:  $35.00 (HST $4.00 included in price)
HST#: 893311217 RT 0001.

MEALS MUST BE ORDERED IN ADVANCE

To order your meal(s) please complete the following:

Name: Telephone : ()

Company Name:

# of Dinner Tickets X $35.00=9% Amount Enclosed

Cheques payable to : KW O.LLA.A.

Mail cheque and Registration form to:
KW O.LLAA.
P.O. Box 40079 — Waterloo Square
75 King Street South
Waterloo, On N2J 4V1

Inquiries can be directed to:
Charlene Ferris (619) 618 - 1212 charlene_ferris@cooperators.ca

* PLEASE NOTE — NO MEALS CAN BE PURCHASED ON THE
DAY OF THE TRADESHOW *
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cutting through complexity ™

Forensic investigations. Insurance
claim support. We can help.

KPMG Forensic professionals help insurers with
claims assessment, fraud investigation, and staff
training. We bring clients the resources and
knowledge necessary to assess their claims
quickly and properly. For more information,
contact us at 519.747.8800 or one of the
following Forensic professionals:

Paul Ross Karen Grogan
pross1@kpmg.ca kgrogan@kpmg.ca

David Bushell Michala Henderson
dbushell@kpmg.ca  mhenderson@kpmg.ca

Veronica Chapman
vchapman@kpmg.ca

kpmg.ca

Coming Soon...

New Ownership

Bigger and Better...

© 2010 KPM@ LLP, a Canadian limited lia

16



) ALION ° \ = AND

OIAA is the industry association people think of most when it comes
to upgrading skills, staying on top of industry trends and staying
networked with both peers and the entire adjusters community.

An association made up of leaders in the insurance adjusting field.

Among other things, your membership includes:
o A subscription to Without Prejudice, the highly regarded

OIAA magazine, published ten times a year and delivered to | 55

the address of your choice (office or home)
¢ Discounts for social and professional development events
e Access to the members only portion of our new website,
with member forums, polls and other features to help you
stay connected to your peers throughout the province

Most compelling of all, the price: at $40 per year plus HST.
Can you afford not to be a member?

Sign up today at www.oiaa.com/membership

I Ontario Insurance
Adjusters Association

Experience the power
of our new website
www.oiaa.com
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lawyers | avocats

Not All Insurer Medical Exams Are Consented Equal:
The Consent Requirement in Tort Defence Medicals vs. A/B Medical Assessments

Authored by:
Bryan Horrigan

Associate
Kitchener-Waterloo

519.593.3255
bhorrigan@millerthomson.com

Insurer medical examinations and assessments are a vital tool
in accident benefits adjusting and in the defence of any
personal injury law suit. Given the purpose for these
assessments, a unique doctor-patient relationship arises,
which can create difficulty when it comes to patient consent. In
particular, whether the claimant must consent to such
assessments and the nature by which they do so can become
an issue. This article serves to highlight how decision-makers
have dealt with this issue in the context of court-ordered
medical examinations in the litigation process, and insurer
assessments in the accident benefits context.

Tort Defence Medicals

Two decisions of Justice Valin speak to the issue of consent
with respect to court-ordered medical examinations, pursuant
to Section 105 of the Courts of Justice Act and Rule 33 of the
Rules of Civil Procedure. In each case, the Plaintiff claimed
damages for personal injuries sustained as a result of motor
vehicle accidents.

In Chapell v. Marshall Estal‘e,1 the Defendant brought a motion
to compel the Plaintiff to attend two defence medical exams.
The Plaintiff took issue with signing the consent forms
provided by each of the assessors. At issue in this case was
whether a Plaintiff is required to sign any consent,
authorization, or agreement demanded by a health practitioner
when attending a court-ordered defence medical exam.
Justice Valin noted there is no such explicit requirement in
either Rule 33 or Section 105. The role of the doctor in a court-
ordered medical exam was distinguished from the role of a
doctor in a typical doctor-patient relationship. In particular, it
was noted:

In conducting a defence medical exam, a doctor or other
health practitioner is not operating within the bounds of the
traditional doctor patient relationship where the doctor has
been engaged by the patient whose trust and confidence in
the doctor are essential to their relationship. Instead, the
defence medical exam takes place in the context of an
ongoing legal dispute where the examinee’s adversary has

1120017 0.J. No. 3009.

And:
Katie Quinlan

Associate
Kitchener-Waterloo

519.593.3242
kquinlan@millerthomson.com

retained the examining health practitioner. The examining
health practitioner is not subject to the usual confidentiality
requirements which are essential to the doctor-patient
relationship. Indeed, the examining health practitioner’s very
purpose is to report their findings to the examinee’s
adversary.

Justice Valin concluded a Plaintiff is entitled to refuse to sign
any authorization, consent or agreement presented to them by
an examining health practitioner in those circumstances.

In Tanguay v. Brouse,? the Plaintiff agreed to attend three
defence medical assessments, however, on advice of counsel,
he refused to sign the consent documents given to him by the
assessor and the assessor declined to conduct the
assessment. A motion was brought before Justice Valin to
determine whether a party could refuse to sign a consent the
examiner deems necessary before a Rule 33/s.105
examination is to proceed.

The Defendant tried to distinguish this case from Chapell on
the basis that here, there was no court order for an exam; the
Plaintiff simply agreed to attend. Justice Valin rejected this
argument, indicating that Rule 33.08 implies that consent
medicals are to be treated the same as court-ordered medical
exams. Again, it was concluded that the role of the doctors
conducting defence medical assessments are distinguishable
from the role of doctors in a traditional doctor-patient
relationship. As a result, an exam conducted pursuant to Rule
33/s.105 enables a health practitioner in Ontario to carry out
the exam and report the findings to the Defendant, without fear
of successful prosecution for professional misconduct based
on the absence of written consent.

Accident Benefit Medical Assessments

In contrast, the recent decision of FSCO Arbitrator Wilson in
Luther v. Economical® determined an assessment under s.42
of the SABS will not be treated in the same manner as an
exam in the tort context. Here, the insured was injured in a
motor vehicle accident and subsequently applied for and

2[2002] O.J. No. 4711.
3[2012] O.F.S.C.D. No. 82.
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received certain accident benefits. The insurer required him to
attend medical assessments to determine his on-going
entitlement to benefits. Although the Claimant attended the
exam, he refused to sign the written consents presented by
the assessors. The Insurer ceased paying benefits pursuant to
SABS s.37(7). The Insurer eventually found other assessors
who agreed to conduct the exams using a modified consent
form and these assessors determined the Claimant was
entitled to benefits, which were subsequently reinstated. At
issue, was whether the Insurer could deny benefits for the
period between the first and second scheduled assessments
pursuant to SABS s.37(7).

The Claimant argued, as in the case of Rule 33/s.105
examinations, written consents to exams mandated by SABS
s.42 are superfluous and not required. However, Arbitrator
Wilson refused to adopt the Chapell/Tanguay rationale in the
SABS context.

Arbitrator Wilson distinguished the exams under the two
regimes on a number of bases. First, the Rule 33/s.105 exams
relate to court orders, while the SABS s.42 exams represent a
mandatory request under a private contract of insurance. This
was a key distinction for Arbitrator Wilson, as he found it
unrealistic to expect a medical practitioner to conduct an exam
without casting their mind to the authority under which it is
undertaken. Although a court order provides enough bases to
eliminate the need for patient consent, SABS s.42 does not
reach the same level. Second, the penalty for refusing to
attend such exams differs. Failure to attend a Rule 33/s.105
exam can result in prosecution for contempt of court, while
failure to attend a SABS s.42 exam results in the mere
suspension of benefits until the claimant makes themself
available. Third, a Rule 33/s.105 exam implies an adversarial
relationship between the parties, while a SABS s.42
assessment is conducted in the context of a first-party
insurance scheme in which no such relationship is implied.
Finally, the provisions can be interpreted differently due to
their differing purposes. The purpose of a SABS s.42 exam is
to determine entitiement to benefits, whereas a Rule 33/s.105
exam is designed to extend the discovery process in litigation.

Based on the foregoing, Arbitrator Wilson refused to apply
Justice Valin’s reasoning to a SABS s.42 assessment. He
accepted that it is reasonable for an examiner to ask for a
generalized consent before undertaking a SABS s.42 exam
and to document that process.

Despite this, Arbitrator Wilson held on the facts of this case
that Mr. Luther did consent to the examinations, just not in the
manner requested by the assessors. He found the consent
forms requested in this particular case were inappropriate and
Mr. Luther was reasonable and prudent in his refusal to sign.
The consent forms Mr. Luther was presented with contained a
waiver of liability clause, which Arbitrator Wilson stated was
not in accordance with the purposes of the SABS. He further
commented that consent forms used by assessors vary
widely, and as the assessments are conducted under the
insurers’ authority, it is surprising there is no insistence on
some uniformity. As verbal consent was given, and as
alternative written consents were presented by Mr. Luther to
the insurer, Arbitrator Wilson found Mr. Luther could not have
been said to have refused or failed to attend the exam for the
purposes of SABS s.37(7), and the insurer was not at liberty to
discontinue benefits. The insurer was required to pay Mr.

Luther the benefits he was entitled to during the period
between the first and second assessment.

Conclusion

Current law, as it stands in Ontario, is consent — written or
otherwise — is not a requirement for a defence medical
conducted in the context of a tort claim. The authority of the
court is enough to enable the medical practitioner to carry out
the assessment and provide the results to the Defendant,
without the need for consent. On the other hand, medical
examinations conducted under SABS s.42 still require consent
to be given, however that consent may be given verbally or
through the signing of a general consent. Elaborate consent
forms can be refused by the insured and this refusal may not
constitute a failure to attend in order to trigger a suspension of
benefits under SABS s.37(7).

It is notable not all jurisdictions have taken the same
approach. In a recent case of the British Columbia Supreme
Court,* a Plaintiff verbally consented to attend a medical exam
but refused to sign the consent, which included a limitation of
liability clause similar to that found in the Luther case. Here,
the court compelled the Plaintiff to sign the consent form and
undergo the exam. The implied consent given by attending the
exam was deemed withdrawn by refusing to sign the consent.
Without consent, the assessor would be open to charges of
assault and battery. Thus, rather than compelling the Plaintiff
to attend the exam with or without consent as the court does in
Ontario; the BC court requires the Plaintiff to sign a written
consent.

Medical practitioners in Ontario performing exams pursuant to
SABS s.42 must be aware that, unlike Rule 33/s.105 exams,
they are not protected from allegations of professional
misconduct resulting from lack of consent. Verbal consent, in
the presence of witnesses and recorded in their records,
appears to be the minimum that should be accepted in order
to conduct the examination.

Insurers must also be aware that accident benefits should not
be suspended if the claimant raises an issue with an
assessor’s written consent form. The insurer has a duty to
work with the claimant to find a suitable consent or alternative
assessor, and to vet the policies of their chosen assessors
with respect to intake procedures.

Bryan Horrigan and Katie Quinlan practice Insurance law and are
associates of the Waterloo office of Miller Thomson. Bryan obtained
his juris doctor from the University of Ottawa; Katie completed her JD
at Western and is an alumna of the University of Waterloo.

Nuller
RNROMsSoON

Added Experience. Added Clarity. Added Value.

Accelerator Centre, 295 Hagey Blvd, Suite 300, Waterloo N2L 6R5
www.millerthomson.com

4 Kalaora v. Gordon, 2011 BCSC 1360.
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Paul’s Restorations

Disaster repair and cleaning specialists

An innovative leader providing professional and quality
services to the insurance industry and its customers.

Barrie | Brantford / Cambridge
Halton / Peel | Hamilton

1-888-751-7285 | www.paulsrestorations.com




ASSESSMENTS ¢ COMMUNICATIONS « RECOMMENDATIONS

WHAT'SIT
WORTH?

RELECTRONIC-REMECH
consultants will help
mitigate losses with clear
and unbiased reports.

Emergency Service — =

1-800-465-9473 J I H U:'

Head Office R E
Waterloo, ON

519-884-8665
1-800-465-9473

RELECTRONIC-REMECH Inc.

Greater Toronto Area Electronic and Mechanical Loss Recovery
Mississauga, ON
905-672-0947
1-877-282-2252 www.Relectronic-Remech.ca
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ADVANTAGE:
ACTIONABLE EVIDENCE

Special Announcement

Brian D. King, Chairman of CKR Global, is pleased to announce that Steven A. Dubenow,
C.P.E., will be joining our investigation team as Manager of our Special Investigations
Unit effective March 5, 2012. Steven brings over 15 years of industry experience as a
Specialized Insurance Investigator in all lines including accident benefit, property and
third party claims, bringing a considerable breadth of knowledge and expertise in fraud

detection and resolution.

Mr. Dubenow, who is an expert in staged auto accident investigations, will be working

STEVEN A. DUBENOW, C.P.E.

from our Ontario headquarters in Toronto.

CKRGIOBAL

INVESTIGATIONS

1(877) 695.6575 - WWW.CKRGLOBAL.COM
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CAR AND TRUCK RENTALS

Canada’s Leading Vehicle
Replacement Solution

) .;._I_I ,M,JL J‘ j‘-ﬂﬂ"r

[ ed |
Carudann Chwiiedl i Dperatod

I O et

+ Free Customer Pick Up & Return

+ Servicing Your Local Insurance Needs!
¥ Body Shop & Insurance Company Daily Follow Ups
+ Wide Selection of Current Model Year Vehicles & Trucks

Brantford [519) 753-4000
230 Lynden Rd.

Cambridge [519) 650-5500
1250 Bishop St. N.

Guelph (519) 837-2030
2-695 Woodlawn Rd. W.

Guelph (519) 837-0653
/3 Gordon St.

Kitchener [519) 743-5020
1081 King St. E.

Kitchener (519) 894-0100
Fairway Rd S.

Waterloo (519) 888-6175
475 King St. M. (in the Waterloo Inn)
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Your Complete Emergency Solution”

Emergency
e (atastrophic Event Response
e Fire / Water / Wind / Lightning
HAZMAT Emergency Response
Spill Response
Water Extraction
Structural Drying

Restoration
e Fire / Water / Wind / Lightning
e Deodorization and Neutralization
e Document Recovery & Restoration
e Flectronics & Equipment Cleaning

Remediation

e Spill Remediation
Asbestos Abatement
Mould Remediation
Vacuum Truck Services

I%;\
2 E
2
2

Demolition
e Tank Removal

Wastewater Treatment

STRONE

STRONE.ca Yfff @STRONEHQ
STRONE 24/7 Emergency - 866-354-4424

years

»t.tech”

ltechEnvironmental.ca Y @ItechHQ
Itech 24/7 Live Answer - 877-324-4402

YOUR INSURANCE LAW TEAM

Richard J. Trafford
rtrafford@millerthomson.com

Randall B. Carter
rcarter@millerthomson.com
Patricia J. Forte
pforte@millerthomson.com

Theodore J. Madison
tmadison@millerthomson.com

Helen D. K. Friedman
hfriedman@millerthomson.com

James Bromiley
jbromiley@millerthomson.com

Ashleigh T. Leon
aleon@millerthomson.com

Patrick Ley
pley@millerthomson.com

Gordon L. Robson
grobson@millerthomson.com
Teneil MacNeil
tmacneil@millerthomson.com
James Prior
jprior@millerthomson.com

Randy Knight
rknight@millerthomson.com

Added experience. Added Clarity. Added value.

ACCELERATOR BUILDING
295 HAGEY BLVD,, SUITE 300

WATERLOO, ON + N2L 6R5 + CANADA

Miller Thomson LLP
millerthomson.com

VANCOUVER  CALGARY

EDMONTON SASKATOON

REGINA

LONDON

Nicholaus de Koning
ndekoning@millerthomson.com

Timothy J. McGurrin
tmcgurrin@millerthomson.com
Katherine Waterston
kwaterston@millerthomson.com

Bryan Horrigan
bhorrigan@millerthomson.com

Caroline L. Meyer
cmeyer@millerthomson.com

Daniel Strigberger
dstrigberger@millerthomson.com
Talaal Bond
tbond@millerthomson.com

Katie Quinlan
kquinlan@millerthomson.com

NMuiller
Thomson

GUELPH

TORONTO

lawyers | avocats

MARKHAM MONTREAL




The Insurance Law Firm

Gilbertson 4tr5 EMERSON
Easy to work with. Tough to oppose.

Gilbertson Davis Emerson LLP
20 Queen St., W,, Suite 2020
Toronto, Canada Ms5H 3R3

T 416.979.2020
gilbertsondavis.com F 416.979.1285

If only it were this easy...

For “proof positive; you can depend on the comprehensive resources and experience of the highly
respected forensic team at Rochon Engineering.

We are your single source for forensic investigations across all disciplines. Reacting quickly, our
findings stand up against the highest scrutiny, in and out of court. Trust us to deliver concise and
conclusive results for every situation including:

Setting the standard for quality in Forensic Engineering

« Structural, civil and mold assessments
1.888.ROCHONS (762.4667) - ROCHONS.CA

+ Motor vehicle accident reconstruction

+ Environmental remediation

+ Fire investigation

+ Failure analysis of mechanical and electrical systems ROCHON
. S - ENGINEERING

+ Metallurgical & plastics failure analysis

AUTOPRO  “PEACE OF MIND” WARRANTY

®

4 UEENSWAY Gomplete Gollision Specialists

AUTO BODY LTD \/New Devilbiss down draft baking booth for factory like finish

ESTABLISHED IN 1952

\/Our Collision repairs are guaranteed for as long as you
We Are The Largest & Best Equipped own the vehicle - ask for details

Repair Facility In The Tri-City Area / Al makes of cars & trucks

(519) 576-9450 Member of The @ Network

200 Gage St. Kitchener (at Belmont)

WE’VE GOT YOU COVERED...
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GUELPH KITCHENER/ ORANGEVILLE STRATFORD e i
Allen Denison CAMBRIDGE Michael Dawe Devon Prtenjaca The Largest Resmrah?n
(519) 826-0000 ﬁa%‘; ggg%%sb : (519) 940-8400 (519) 273-0000 Company In Canada!

PROUD TO BE CANADIAN OWNED AND OPERATED [[]! FOR MORE INFORMATION VISIT WWW.WINMAR.CA




'®  Chad Han

Manager Corporate Investigations and Security Services o

on AFT —~, IMA@)

As the summer haze continues, so does the exertion and in most organizations the volume escalates in
terms of demand. With the record breaking temperatures we are experiencing this year, we will no doubt
see a much greater incentive (air conditioned or not) to be away from work. It's as accurate as any
formula; as the temperature raises the motivation to produce for the organization declines, and quite often

as an addendum the projects at the homestead amplify, whether it is in the category of a want, or a need.

This formula was put on trial recently in a case we investigated through surveillance involving a man nearing
retirement at a manufacturing facility. The individual had complained of the heat and that the workload was
becoming too taxing on his almost 60 year old body, as a result the organization carried out the morally
correct decision and allowed the individual a lighter load in terms of his required duties. Although the
organization offered what would be considered an ethically correct gesture to the man their return was less
than equated; in fact the opportunist was quick to analyze their kindness for weakness and continued to
push for progressively lighter duties as the weeks went on. It got to the point where the individual just flat
out told the HR department that he needed time off and regardless of the lessened duties they offered they
were simply not enough to allow his tired body the rest it needed. It was clear that his plan was working

and soon he would have his wish of a workless summer.

Our investigations branch was contacted to look further into this matter as they could now articulate a more
‘drastic’ measure to combat this issue. We were sent some images of this individual in his workplace
attempting to complete his duties. At first glance it was clear this individual was either an Oscar worthy

actor or he was expeditiously in need of an ambulance.

We decided we would begin surveillance as he departed the facility on his last day of work before his self-
inflicted vacation. Like the famous prose “dance as though nobody is watching”; that is exactly what this
individual did. As he was walking out of the building dependent on his cane he pulled his greatest Keyser
Soze impression as the ‘necessary’ cane was quickly hoisted over his shoulder and the only weight that
laboured his leg was the skip in his step as he demonstrated his victory walk to his SUV. We could now
clearly see his true intention; the only thing to do now was gather further evidence of his drastic
embellishment. As surveillance continued on his drive home we noticed him stopping at the side of the
road; it turns out a shelving unit had caught his eye. He proceeded to lift the unit in the most un-
ergonomically correct way possible as he held his keys in his mouth he maneuvered the newly found

treasure deep into the back of his Rav 4.

The next day we continued the surveillance to maintain the continuity of this workplace investigation. As
the sun rose, so did our evidence; it turns out spring cleaning was on his list of things to. He began to load
up his truck with garbage from his garage. As the surveillance continued we followed him to the dump as
we witnessed him toss the tires as though he was throwing a discus in the Olympics, and yes with one
hand. It was clear that either he had found a fountain of youth in the city dump or the only part of him that

was fatigued at work was his integrity.
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REGENCY

AUTO COLLISION

Dedicated to Excellence in Customer Services

*NOW 2 LOCATIONS*

PROFESSIOMNALS

KITCHENER WATERLOO
150 Alpine Road 140 Lexington Court
Tel.: (519) 744-8421 Tel.: (519) 885-3800

WHITEHALL BUREAU OF CANADA LIMITED

. . . ™
Canada’s National Investigative Resource
www.whitehallcanada.com

Quality Since 1984

Surveillance Whitehall Bureau of America
Comprehensive Statements Now licenced in the USA
Background Inquiries

Financial/Assets/Locates Toll Free: 1.866.510.1212

Accident Scene Analysis

Major & Complex Loss Specialists
Canadian/U.S. Database Specialists
U.S. Vendor Management and Audit
FileLynx.com - 24 Hr Case Management System

mail @whitehallamerica.com

Torr FrRee: 1.877.313.7283 ToLL FREE FacsiviLe: 1.866.809.7283

Service Offices Across Canada including:

Kitchener-Waterloo: 519-772-7616

Vancouver, Calgary, Winnipeg, Toronto, Hamilton, Kitchener, London, Barrie, Niagara Falls, Ottawa-Gatineau, Montreal, Halifax, Moncton, United States

a globol G Ph ortner
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PARKWAY AUTO RECYCLERS

Your Best Choice for Quality Late Model Auto Parts Since 1963

¢ Thousands of Parts In Stoek!!

B * Guarvanteed Delivery an All In
Stock Parts
¢ Fast Friendly & Reliable Serviee
* Nation Wide Parts Locating
Bl * Larze Selection of Rebuildable
Wreeks

&1 www.parkwayautorecyclers.com
L ; info@parkwayautorecyclers.com
On Time As Described Delivery, All Day Everyday
90 Day Guaranteed Parts ® One Year Extended Warranties

519-BD4-1 450

_ Fax: 519-894-1948
21 Manitou Drive, Kitchener Ontario N2C 1 K9

MDD

Making Numbers Make Sense

Forensic
Accountants

Experts in Economic Damage Quantification

* Accident Benefits

e Casualty &
General Liability

* Litigation
Accounting Services

* Property
* Specialty Risks

A VALUABLE ADDITION
TO YOUR TEAM

Sheri Gallant, CMA
sgallant@mdd.com
519.432.1123

mdd.com Across Canada & Around the World

THE BODY SHOP NETWORK - FIXAUTO.COM

VANCOUVER * CALGARY * EDMONTON * LONDON * HAMILTON « TORONTO * KINGSTON » MONTREAL * HALIFAX
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2012-2012
K-W O.I.A.A. APPLICATION
FOR SOCIAL MEMBERSHIP

Name:

Company:

Telephone No.(___ ) Fax No. (___)
Email Address

Previous Member: () No () Yes

If Yes, state year and employer:

New Members only — Two active members in good standing must provide sponsorship:

Name:

Company:

Name:

Company:

I HEREBY MAKE APPLICATION FOR SOCIAL MEMBERSHIP IN THE K-W CHAPTER
OF THE O.LAA. IF I AM ACCEPTED, I PROMISE TO SUBSCRIBE TO AND ABIDE BY
THE CONSTITUTION AND CODE OF ETHICS OF THE ASSOCIATION.

Signed: Date:

Membership Dues are $20.00 — Membership effective from September 1, 2012 to
August 31, 2013

Payable to:  K-W O.LAA.
PO. BOX 40079
WATERLOO SQUARE
75 KING STREET SOUTH
WATERLOO, ON N2J 4V1
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Insurance watertight

ROOFING SERVICES LIMITED SINCE 1984

Stays are
our Specialty!

SHINGLED ROOF SPECIALISTS

= ROOF REPLACEMENT & NEW CONSTRUCTION

= TOP QUALITY WORKMANSHIP

= MAINTENANCE PROGRAMS AVAILABLE

= 10 YEAR WORKMANSHIP GUARANTEE ON SHINGLES

= UP TO 50 YEAR MANUFACTURERS WARRANTY ON SHINGLES
= WE WORK WITH ALL MAJOR BRANDS OF SHINGLES

FOR A PROFESSIONAL CONSULTATION & FREE ESTIMATE

519-394-442

e Spacious Studio, 1-Bedroom and 2-Bedroom/2-Bath Suites

o Full equipped kitchen in every suite (stove-top, full fridge,
dishwasher, microwave, toaster, cooking utensils)

* Pets Welcome!

o Free: Daily hot breakfast buffet; Tues-Thurs dinner buffet;
laundry facilities; wired & wireless internet access

e For more details, contact Tyler Culbert at
Tyler.Culbert@whg.com or 519-780-3902

CALL....

390 TRILLIUM DR., KITCHENER LOCALLY OWNED AND OPERATED

u [ ]
Staybridge Suites "SLAYLI)GE'
11 Corporate Court SUITES

Guelph, ON N1G 5G5 e

e & Explosion Investigation
dustrial a celerant Detection
and Drug S s ¢ Fire Department Litigation

Pl {CE TO DELIVER QUALIT
ORIGIN AND CAUSE, WE STRONGLY BELIEVE IN OUF
RMINING THE FACTS. THROUGH CAREFUL AND THOROUGH SITI
1, YOU CAN TRUST IN OUR EXFPERTS TO RENDER AN UNBIASED OF
BAPANIES, LAW FIRMS, INDI
-~ E ORIGIN AND CALUSE Of
e d AND OUR COMPREH
RECOGNIZED AS EXPE
BATORS AT ORIGIN A
t TO DELIVER QUA

RII W S LY BELIEVE IN Ol

Forensic Visual Services
orensic lllustrations * Photogramme

EVELS OF COURT.
EDUCATION ANL
LCTS OF FORE
VCOVERING TH B
UNATION AND B

L AND THORO! Personal Injuries Slip & Fall Investigation
RENDER AN Ul Building s * Product Liability

ION BASED ONACTUAL Y WITH INSU RCOMPANIES, LAW

NDENT ADJUS Jliisa A s I t ERMINE THE ORI Failure Analysis

L OF A VAST ARM H H.: B Y ORESSIONALISM, Mechanical / Chemical / Meta

REHENSIVE YET A A v ICHATORS ARE REC :
SKILL Y ENG RS

'ERT WITNESSE ND INVESTIGA
iIN AND CAUS
LIVER QUALI

iLY BELIEVE IN

IN ALL LEY

ETRUT

Equipment
Damage Assessment
Equipment ¢ Environmental * Structural

Alarm System Analysis
Fire / Burglar Detection © Fire Supy

N EXPERIENCE TO DECIVER ™S 3 F
AUSE, WE STRONGLY BELIEVE IN OURMISSTON OF DISCOVERING THE TRUTH B
WGH CAREFUL AND THOROUGH SITE EXAMINATION AND LABORATORY TESTING
TS TO RENDER AN UNBIASED OPINION BASED ON FACTUAL EVIDE
4 LAW FIRMS, INDEPENDENT ADJUSTEF

www.origin-and-cause.com 1-888-OCI-FIRE
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