PRESIDENT’S MESSAGE
SEPTEMBER 2014
September is here and so is the Trade Show! There are still open spots for booths and dinner tickets.
There are only 53 booths, so be sure to send in your registration form and payment right away.
Seating for the dinner is limited and tickets cannot be purchased at the door. Registration forms can
be found in this bulletin or on our website. Don’t forget to sign up for our email blasts at the Trade
Show. We will have a prize draw for all new members who sign up.
We have a great line up of speakers set for this year that will cover all lines of insurance. Our annual
Chili Cook Off is in November followed by the Children’s Christmas Party. This year we are combining
our Adult Christmas Party with a past KW OIAA president’s night.
Don’t forget to check out our website, Facebook and Twitter to see the upcoming events that will be
taking place this year. We are always looking for good articles regarding all aspects of our business
and I would encourage our members to come forward with any ideas for our educational meetings.
The executive committee and I are always available if you have any questions about our organization.
I am looking forward to the start of this new year and hope to see you at the Trade Show!
Laura Potts, TD Insurance
KW OIAA President

Photo Contest Entries:
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OIAA – Executive Counsel 2014-2015
Laura Potts
President
TD Insurance
519-884-6976
Email: laura.potts@tdinsurance.com

Gillian Reain, BA
Director
Economical Insurance
519-570-8500 X43283
Email: gillian.reain@economical.com

Mark Hale ACII, FCILA, CIP
Vice-President
Crawford & Company (Canada) Inc
519-593-2620
Email: mark.hale@crawco.ca

Michelle Manolache, Hons. BA
Director
Economical Insurance
519-570-8500 X43160
Email: michelle.manolache@economical.com

Cyndy Craig
Past-President
Arch Insurance Canada Ltd
647-293-5436
Email: ccraig@archinsurance.com

Ashleigh Leon
Social Director
Miller Thomson LLP
519-593-2427
Email: aleon@millerthomson.com

Jennifer Brown
Treasurer
Economical Insurance
519-570-8322
Email: jen.guttridge@gmail.com

Stephanie Storer
Social Director
CKR Global Investigations
519-884-6352 X233
Email: stephanie.storer@ckrglobal.com

Ryan Potts
Secretary
Cunningham Lindsey Canada
226-979-7091
Email: rpotts@cl-na.com

Daniel Strigberger
Web Director
Miller Thomson LLP
519-593-3253
Email: dstrigberger@millerthomson.com

Stephen Tucker MA, CIP, CRM
Toronto Representative
Economical Insurance
519-570-8500 X43281
Email: stephen.tucker@economical.com

Charlene Ferris FCIP, CRM CFEI
Bulletin Editor
The Co-operators
619-618-1212
Email: charlene_Ferris@cooperators.ca

If you have any questions, concerns or comments, please do not hesitate to contact
any of the above committee members.
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Schedule of K-W Chapter Monthly
Meeting for 2014-2015
Date

Topic

September 25

Trade Show – Concordia Club
Laura Potts

October 30

SIU – Educational Meeting
Stephanie Storer and Jennifer Brown

November 27

Chili Cook-Off
Cyndy Craig and Charlene Ferris

December 6

Kids Christmas Party
*Please note this is a Saturday
Cyndy Craig and Jennifer Brown and Randy Higgins

December 18

Christmas Party and Past President’s Night
Laura Potts and Ryan Potts

January 29

Educational Meeting – TBA
Michelle Manolache and Dan Strigberger

February 26

Educational Meeting – TBA
Stephen Tucker and Gillian Reain

March 26

Provincial Seminar
Ashleigh Leon and Stephen Tucker

April 30

Election and Fun Night
Ryan Potts and Michelle Manolache

May

Out of Town Meeting

June 25

Charity Golf Tournament
Laura Potts and Cyndy Craig
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OCTOBER MEETING:
Special Investigations Unit
Steven Dubenow is the National Manager of CKR Global’s Special Investigations Unit. The
unit handles front line suspect claims to determine if fraud or misrepresentation exists
within the claim and to determine the veracity of the claim versus the policy.
Steve has been handling complex insurance investigations for over 20 years. He is a Forensic
Psychophysiologist and a member of the Canadian Polygraph Association, Affiliate Member
of the American polygraph Association, A member of the Association of Certified Fraud
Investigators, A member of the National Association of Investigative Specialists, and the
Canadian Association of Special Investigations Units. He has personally handled hundreds of
high value losses including those associated with organized crime and terrorist
organizations.

The meeting date is Thursday October 30th – hope to see you there!

OTA to continue battle against cargo crime
The Ontario Trucking Association (OTA) plans to revisit the Canadian Trucking Alliance (CTA)
report’s recommendations that examined the scope of the cargo crime problem in Canada
published in 2011, mainly focusing Ontario.
According to the details, the report, “Study of Cargo Crime in Canada,” was well received by
trucking industry, law enforcement and insurance stakeholders.
The highway 401 corridor from Windsor to Montreal is identified as having the greatest
activity related to cargo theft and related crimes. OTA’s updated report will identify specific
trends of cargo crime in Ontario, including prevention strategies, law enforcement perspective
and cutting edge technology to aid in the fight against cargo crime.
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K-W O.I.A.A.

TRADE SHOW DINNER REGISTRATION

WHEN:

THURSDAY, SEPTEMBER 25, 2014

WHERE:

CONCORDIA CLUB
429 Ottawa Street, Kitchener

DOORS OPEN:

4:00 P.M.

DINNER:

7:00 P.M.

DINNER PRICE:

$35.00 (HST $4.00 included in price)
HST#:

89331 1217 RT 0001.

To order your meal(s) please complete the following:
Name: ____________________________________________________________
Company Name:____________________________________________________
# of Dinner Tickets: ___________ X $35.00 = $ _____________ Amount Enclosed
Cheques Payable to: KW OIAA
Mail cheque and Registration form to:
KW O.I.A.A.
P.O. Box 40079 – Waterloo Square
75 King Street South
Waterloo, On N2J 4V1
Inquiries can be directed to: Laura Potts via (519) 884-6976 or laura.potts@tdinsurance.com

* PLEASE NOTE – NO MEALS CAN BE PURCHASED ON THE DAY OF THE
TRADESHOW *
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KITCHENER WATERLOO CHAPTER O.I.A.A.
TRADE SHOW BOOTH REGISTRATION
WHEN: Thursday, September 25, 2014 WHERE: CONCORDIA CLUB, 429 Ottawa Street
FEES: Single booth: (10’ x 10’, including tablecloth)
BOOTHS WILL NOT BE HELD WITHOUT PAYMENT
Booth price $265.00 + $34.45 HST = $299.45
Dinner: $35.00 per meal
(HST $4.00 included in price)
HST#: 89331 1217 RT 0001
IMPORTANT TIMES:

12:00 pm – Booth Set Up

4:00 pm – Guests Arrive 7:00 pm – Dinner

Company Name: ______________________________________________________________
Contact Person: ___________________________ Phone: _____________________________
Email: ___________________________________________________________
Do you require electrical outlet: ___________ Do you require a vegetarian meal: _______________
# _______ of Booth(s) at $299.45 = $______________
# _______ of Dinner(s) at $35.00 = $ ______________
Cheque Total $________

Cheque payable to: KW OIAA

Registration must be accompanied by full payment

MEALS MUST BE ORDERED IN ADVANCE
Mail cheque and copy of Registration to:
KW OIAA, P.O. Box 40079,
Waterloo Square – 75 King Street South
Waterloo, Ontario N2J 4V1

Inquiries can be directed to:
Laura Potts,
laura.potts@tdinaurance.com
(519) 884-6976

Please RSVP by September 1, 2014
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TORONTO
REPORT
As I write this my first Toronto Delegate report for the September Bulletin I can’t help but wonder where the
summer went, or perhaps more appropriate when it will finally arrive this year. I hope everyone had a safe
and enjoyable summer as we gear up for what is sure to be a busy fall season. I am looking forward to
representing the K/W chapter on the provincial executive this year and I will do my best to keep everyone up
to date on what is going on in Toronto and throughout the province. Here is a list of what is going on with the
OIAA in Toronto this year so you can mark your calendars accordingly. As always details and registration are
available at www.oiaa.com and you can stay tuned to OIAA events by following @PresidentOIAA on twitter or
on Facebook.
September 17, 2014
September Kick-off and Cocktail Reception - The Grand Hotel, Toronto, ON
October 8, 2014
Past President Night - King Edward Hotel, Toronto, ON
November 12, 2014
Seminar and Cocktails - The Grand Hotel, Toronto, ON
December 10, 2014
Christmas Party - The Westin Harbour Castle, Toronto, ON
February 4, 2015
2015 Claims Conference - Metro Toronto Convention Centre
March 10, 2014
Curling Bonspiel - Richmond Hill Curling Club, Richmond Hill, ON
April 8, 2014
Vendor Appreciation event – TBA
June TBA, 2014
Golf tournament
Regards,
Stephen Tucker
Kitchener Waterloo OIAA Chapter, Toronto Delegate
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Arbitrator Kenneth Bialkowski heard the motion on
October 7, 2013 and released his decision, dismissing
the motion, on December 24, 2013. Arbitrator Bialkowski
felt bound by the decision of Justice Chiappetta in Intact
Insurance Co. of Canada v. Lombard General Insurance
Company, 2013 ONSC 5878, on the issue of laches,
notwithstanding that he disagreed with her reasoning.
Justice Chiappetta had concluded in the Intact case that
the doctrine of laches did not apply in loss transfer
matters. She noted that loss transfer claims are purely
statutory and do not have a distinctly equitable flavour
(as opposed to a claim to set aside a fraudulent
conveyance). She determined that it would not be
appropriate to grant the equitable laches defence in that
particular statutory claim. Justice Chiappatta also
concluded that mere delay is insufficient to apply the
laches defence and that a defendant relying on the
laches defence must show a combination of delay and
either the plaintiff’s acquiescence or prejudice to the
defendant.

On May 27, 2014, Justice Lederman released his
decision on the appeal from Arbitrator Kenneth
Bialkowski’s decision in the Zurich Insurance Company
(“Zurich”) and TD General Insurance Company (“TD”)
loss transfer case. Justice Lederman found that the
doctrine of laches applied to TD’s loss transfer claim.
On July 18, 2014, the Ontario Court of Appeal granted
leave to appeal the decision of Zurich Insurance
Companyv. TD General Insurance Company 2014
ONSC 3191. The case involved a July 14, 1999 motor
vehicle accident involving an automobile, insured with
TD, and a heavy commercial vehicle, insured with
Zurich.
The driver of the automobile applied to TD for accident
benefits in August of 1999. Over the next 10 years, TD
paid benefits to its insured in an amount of
approximately $166,725.46, which amount included
medical benefits and settlement sums.

Returning to the Zurich v. TD case, Arbitrator Bialkowski
disagreed with Justice Chiappetta’s finding that laches
cannot be applied to a statutory claim for loss transfer,
but found that Zurich had failed to establish the
necessary components of laches, one of which was
presumed prejudice or actual prejudice.

The tort action settled in July of 2009 for $600,000.00.
Zurich contributed $550,000.00 toward the settlement.
TD settled the accident benefits claim with its driver in
September of 2009.
In February of 2010, TD sent Zurich a Notice of Loss
Transfer alleging that Zurich’s insured was 100% at fault
for the accident. Shortly thereafter, TD made two loss
transfer requests for indemnification from Zurich,
totalling $166,725.46.

Arbitrator Bialkowski also referred to the Court of
Appeal’s decision in Markel Insurance Company of
Canada v. ING Insurance Company of Canada, 2012
ONCA 218, on the issue of the Limitations Act. In that
decision, the Court of Appeal held that the loss transfer
limitation period runs from the day after the first party
insurer requests loss transfer from the second party
insurer. As TD’s application for an order requiring Zurich
to participate in the arbitration was brought within two
years of requesting indemnity, Arbitrator Bialkowski
found that TD satisfied the requirements set out
under the Limitations Act.

In August of 2011, TD brought an application pursuant to
s.275(4) of the Insurance Act, which indicates that any
dispute arising from a loss transfer claim is resolved
through arbitration under the Arbitration Act, requesting
that Zurich participate in a loss transfer arbitration.
TD and Zurich agreed to proceed with a preliminary
issue in the form of a motion by Zurich to dismiss TD’s
application for loss transfer on the basis that it was
barred by the equitable doctrine of laches and by the
operation of the Limitations Act, 2002.

Zurich appealed Arbitrator Bialkowski’s decision on three
grounds:(1) that Arbitrator Bialkowski erred in finding
that TD was not time-barred by s. 5(1)(b) of the
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Limitations Act; (2) that Arbitrator Bialkowski erred in
finding that the equitable doctrine of laches did not apply
to TD’s loss transfer application; and (3) that Arbitrator
Bialkowski erred in finding that Zurich did not meet the
necessary components of the doctrine of laches by
failing to show that it was prejudiced by TD’s late notice
of loss transfer.

On the last issue of whether acquiescence should
preclude TD from its loss transfer request, Justice
Lederman found that in the unique circumstances of the
case, TD acquiesced and the loss transfer claim against
Zurich was barred by the doctrine of laches.
Justice Lederman referred to the 11 year delay on
several occasions in his decision and often referred to
the case as “unique”. He also referred to Bulletin A11/94, which indicates that the first party insurer should
notify a second party insurer of a loss transfer
“promptly”, which, demonstrated the perceived
importance of timely claims “for the effective operation of
the loss transfer claim regime.”

Justice Lederman found that Arbitrator Bialkowski did
not err in finding that TD was not time-barred by s.
5(1)(b) of the Limitations Act, noting that the Markel
decision is still the law in Ontario.
However, Justice Lederman took an opposite view of
Justice Chiappetta’s decision in Intact v. Lombard and
found that the doctrine of laches applies to a situation
like the Zurich v. TD case. He noted that TD had delayed
“for approximately 11 years” in requesting loss transfer
from Zurich. He found that Ontario’s loss transfer regime
“possessed an equitable flavour because it is designed
to address unfairness between the participants in the
province’s insurance industry” and that was a sufficient
basis upon which to permit the application of the doctrine
of laches.

There has been much commentary about the Zurich v.
TD decision since it has been released. As predicted,
leave to appeal has been granted. Leave to appeal the
Intact v.Lombard decision had previously been granted
on January 27, 2014 and was to be heard at the end of
June, 2014.
With appeal decisions in both of these cases pending,
the Court of Appeal has the opportunity to clarify the
issues raised, in particular, whether the doctrine of
laches applies to loss transfer claims and whether
acquiescence is a separate branch of laches. The delay
in the Intact v.Lombard case was approximately 4.5
years, whereas in Zurich v. TD, it was 11 years, a point
not lost on Justice Lederman.

Justice Lederman was also of the view that applying the
doctrine of laches in the case was “consistent with the
principle that the fusion of law and equity had evolved in
order to achieve just results” and was consistent with
and met the objective of the Limitations Act, the purpose
of which was to promote certainty and clarity in the law
of limitation periods. He referred to the decision of the
Ontario Court of Appeal in Dilollo Estate (Trustee of) v.
I.F. Propco Holdings (Ontario) 36 Ltd., 2013 ONCA 550.

It will be interesting to see if and how the Court of
Appeal addresses the delay in each case. For example,
is 4.5 years acceptable but 11 years too much? For the
time being, things are as clear as mud. Stay tuned!

The last ground of the appeal was whether or not Zurich
had met the necessary components of the doctrine of
laches by failing to show that it was prejudiced by TD’s
late notice of loss transfer.
Justice Lederman considered three elements of
prejudice: (1) whether Zurich suffered prejudice; (2)
whether prejudice was a necessary requirement for a
finding that laches operates; and (3) whether TD
acquiesced such that laches should preclude its loss
transfer request.
Justice Lederman agreed with Arbitrator Bialkowski that
Zurich did not suffer prejudice by TD’s delay. Zurich had
knowledge of both the accident and the personal injury
claims brought by TD’s insured. There was no evidence
that any relevant documentation or crucial witnesses
were no longer available.
Justice Lederman disagreed with Arbitrator Bialkowski
that prejudice is a necessary element for establishing the
defence of laches. He found that in some circumstances,
a separate branch of laches, acquiescence, can justify
the application of laches in the absence of prejudice.
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SOCIAL CHIT CHAT
The 2014-2015 has begun! Be sure to check out our website and the monthly bulletin for information
on all of your KW-OIAA monthly dinner and networking meetings!
This month we look forward to seeing you at the annual tradeshow taking place September 25, 2014
at the Concordia Club. You will have an opportunity to meet the new executive committee and of
course network with the associations vendors (not to mention grab some great swag).
There are several continuing educations seminars happening this month including topics such as
“Adapting to Change” and “Ask the Tornado Expert – Dude Where’s My Roof?” For information on
these and other relevant topics visit http://www.insuranceinstitute.ca/en/institutes-andchapters/Ontario/Southwestern/Seminars.aspx
As always if you have any questions, concerns or comments be in touch with your executive
committee through our website at www.kw-oiaa.ca.
Cheers,
Ashleigh Leon
Social Director
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The Fatal Right Hand Turn
by Jeff Udall
One of the lines of investigation that Caskanette Udall Consulting Engineers undertakes is accident
reconstruction. We look at various types of motor vehicle accidents including cars, trucks, motorcycles,
and vehicles that hit pedestrians or bicycles.
A common accident that seems to occur with pedestrians is when a vehicle is making a right turn from a
stop onto a throughway road. A driver will approach a stop sign or red light with the intention of making a
right turn. As they get closer to the intersection they will generally look to their left to look for oncoming
traffic. Since the car will be moving into the lanes of any oncoming traffic, it is only prudent to look down
the road to see if anything is coming.
What happens all too frequently is that at the same time there may be pedestrians in the area that are
going to cross the road in front of the car from the right side. If the driver approaches the intersection and
is only concerned with the oncoming traffic from the left, they can and often do fail to look to the right.
The pedestrian can walk or ride in front of the car and then get hit as the driver proceeds to move
forwards without ever being seen.
The fault of the accident ultimately lies with both parties. The pedestrian despite having the right of way
should ensure for their own safety that they make eye contact with the driver. This is at least an
acknowledgement that, yes you have seem me and I can proceed. Even direct eye contact does not give
explicit acknowledgement that the driver has actually noticed the pedestrian and isn’t just daydreaming
but it’s a much better chance.
A pedestrian accident at an intersection with the driver making a right turn is a relatively common
occurrence. The driver is concerned with merging into oncoming traffic and fails to look to the right, and a
pedestrian may take their right of way for granted and not wait for actual eye contact with the driver.
Visibility of the pedestrian and lighting are generally not the issue in these cases but are always
considered in our investigation.
Always do that extra check to the right before making a turn. And ensure you have the driver’s attention
before crossing in front of a car. Basic habits can save a life.
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GUELPH
Darrin Drake
519-826-000

KITCHENER/
CAMBRIDGE
Peter Douwes
519-895-0000

ORANGEVILLE
Darrin Drake
519-940-8400
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STRATFORD
Chris Craigan
519-273-0000

Mark Potts is back adjusting at ClaimsPro. With over 30 years of adjusting experience he is excited to be back adjusting
property and liability claims. Mark has experience adjusting all types of claims including large loss complex property files
and detailed liability investigations. Quality of claims service is his main focus. He is eager to work with past clients and
service providers. He is currently working in the ClaimsPro Guelph office servicing Kitchener, Waterloo, Cambridge and
surrounding areas. The office will be moving to Kitchener this November.
Mark Potts
176 Speedvale Avenue West, Unit 2. Guelph, ON N1H 1C3
[T] 877-799-2171 [M] 226-750-0087
mark.potts@scm.ca

AUGUST ANSWERS!
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Restaurant Claims: Recover versus Replace
By Jay Sutherland, President, RELECTRONIC-REMECH Inc.,

On a cold day in March, a restaurant was serving guests during the dinner rush, and all of the
customers were enjoying the great food. Above the kitchen, however, was something else
cooking: an electrical device was overheating and smoldering.
When the staff smelled the smoke and saw burning, the normal dinner hour turned into a
fiery spectacle. Emergency crews arrived and quickly contained a fire that had started in the
ceiling and spread to a corner of the roof. The restaurant was saved, but the equipment
and electronics inside were contaminated. Insurance company representatives, adjusters,
loss recovery specialists and contractors arrived at the loss site, and the process of rebuilding
a successful business began.
The steps involved in assessing and valuing the building and the equipment in a
restaurant claim can be complicated. Many factors can influence the successful recovery of
the business. It is imperative that you have a good knowledge of the equipment and an
understanding of its value, as the equipment can quickly add up to the policy limits.
It is important to remove the equipment quickly! The proper assessment of the equipment
should be completed b o t h o n a n a c t u a l cash value and replacement cost basis, as some
equipment may be damaged beyond repair or not worth recovering. A complete inventory
will give both the adjuster and the insured all of the options as soon as possible after the loss.
A fire scene is a damaging environment and can be detrimental to this expensive equipment;
extended exposure can cause pitting on metal surfaces (even stainless steel), causing permanent
damage.
Surprisingly, 80% of the equipment involved in a moderate fire loss can usually be
recovered, resulting in savings of thousands of dollars. Unfortunately, our experience is that
many restaurants are underinsured. The building and the equipment limits are factors in
these losses; therefore, saving a $6,000 stove or an $18,000 ice cream machine may allow
other totally damaged items to be replaced.
In the case described above, physical damage to the exposed equipment, other than soot
contamination, was minimal. All the items were inventoried and removed quickly; any
irreparably damaged equipment was assessed, and replacement costs were estimated for
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these items, along with all values for coverages involved. Fixed equipment, such as the walk-in
fridges and freezers, exhaust vents and air makeups, were included as building items, as they too
were damaged by the fire and water. Most of the gas and electrical equipment was installed
according to the code with quick-connects, and were considered contents. Older equipment that had
fixed connections to the building was assessed, and was reinstalled afterward with quick-connects to
meet the current codes. All equipment owned by others (leased equipment) was inventoried
accordingly, as most leases specify that such equipment be insured by the restaurant.
This loss involved an extensive amount of electronics: a video arcade, Internet-based jukeboxes,
point-of-sale registers, LCD TVs, and DJ and stage equipment, including lighting, were all removed,
decontaminated and cleaned extensively. About 80% of this equipment was returned to a pre-loss
condition, delivered and then checked for proper operation by the vendors. Our experience shows
that purchases and inventory levels can often be recovered from computers. If action is taken quickly
and carefully, data can be obtained even from extensively damaged computers, as applying power to
a wet or very dirty computer could eliminate the chances of retrieving the critical data required. A
knowledgeable technician can often speed up the settlement of a business interruption claim by
retrieving important data.
Food losses are a certainty in a restaurant fire: due to health codes, all food, even sealed products,
has to be disposed of after a fire. The contamination from decaying food can also be very detrimental
to equipment: remove this stock and inventory these areas first. The stock inventories for food and
liquor are essential, and should be completed as soon as possible after the loss. A professional
consultant will prove invaluable in assessing damaged equipment, including determining "like kind
and quality" replacement costs and damage analysis. This consultant can also provide project
management, working closely with the insured, adjuster and contractor to reduce losses and helping
create a win-win situation for all parties involved. The insurer, the insured and the insider's customers
all hope to see the restaurant returned to normal as quickly as possible. And because "recovery" falls
within the spectrum of "reduce, reuse, recycle," it will create a success story for everyone, including
the environment.

Jay Sutherland is president of RELECTRONIC-REMECH Inc., an electronic and mechanical loss
recovery specialist, serving the industry in Southern Ontario since 1991. Jay and his team have also
traveled extensively across Canada to recover telecomm equipment and hospital equipment and to
deal with large mechanical losses and restaurant losses. Please visit the new website
www.relectronic-remech.ca or call Jay directly at 1-800-465-9473 for an assessment.
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ACCIDENT BENEFITS CROSSWORD

ACROSS
1 Form required to claim attendant care benefits
3 Can assess chronic pain
7 Common minor injury
8 Ontario change form acronym
9 Broken bone
10 Proof needed when submitting expenses
11 Acquired brain injury acronym

Down
2 Caregiver and housekeeping after September 1st
3 Type of impairment
4 Acronym for statutory accident benefits schedule
5 IRB, NEB, HH and CGB are these types of benefits
6 Legislation regarding your privacy
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In the news….
Just before the August long
weekend, a dump truck
drove into the Skyway
Bridge. Causing damage to
the bridge which left it
closed for several days.
Would insurance be
involved? That’s a definite
yes!
This will take some time to
sort out with who is paying
the massive repair bill.
The August long weekend also brought a massive
rain storm to the town of Burlington. In a few
hours, months of rain was dumped on the city.
As a result there was severe flooding in the
streets, and when the city systems could no
longer handle it, the water began backing up into
basements.
Contractors and adjusters then began the long
process of working to get confirm confirmed,
basements dried, contents listed and settled and
the task of trying to confirm when repairs would
start.
This storm was similar in nature to the Toronto
flooding of 2013.
Hoping that there are no more storms in our
future!!
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Caselaw slowly providing clarity for the MIG
Authored by:
Bryan Horrigan
Associate, Waterloo
519.593.3255
bhorrigan@millerthomson.co
m
Although much more brief than the cases
mentioned above, it stands as an important
precedent for those involved with MIG claims.

It has been four years since the current Statutory
Accident Benefits Schedule has been in place. One
of the biggest changes to the “no fault” scheme
was the creation of the Minor Injury Guideline
(“MIG”), which was designed to provide for speedy
access to treatment of minor injuries sustained in
motor vehicle accidents.

In Lo-Papa, the Applicant was injured in an October
2010 motor vehicle accident. She stated that, at
the time of the accident, she suffered pain to her
spine and head and that she went on to develop
headaches, low back pain, leg pain, and was also
moody, anxious, and depressed. Certas took the
position that the Applicant should be treated
within the MIG and refused to fund treatment
beyond the $3,500 MIG limit. Arbitrator Arbus was
required to determine whether the Applicant was
subject to that MIG limit.

There was great anticipation in the insurance
industry for accident benefits disputes to be
adjudicated that dealt with issues relating to the
MIG. Finally, in August 2013, FSCO Arbitrator John
Wilson released his decision in Scarlett and Belair
(FSCO A12-1079) that – at least temporarily – held
the insurer to a very high standard in establishing
and maintaining that a claimant should be treated
within the MIG. This decision was reversed on
appeal to Director’s Delegate Evans in November
2013 (FSCO Appeal P13-00014), who confirmed
that the onus of proof is with the claimant to
establish that an injury falls outside the MIG. Also,
in August 2013, FSCO Arbitrator Sapin released her
decision in Augustin and Unifund (FSCO A12000452), which dealt primarily with notice
requirements that an insurer must provide to a
claimant if the insurer takes the position that a
claimant should be treated within the MIG.

The Applicant relied upon a medical report by a
chronic pain specialist dated October 2011, which
noted that the Applicant suffered anxiety and
depression since the accident. It was the
Applicant’s position that the anxiety and
depression warranted her removal from the MIG,
because it implied that she did not suffer a
“predominantly minor injury” as a result of the
accident.
Arbitrator Arbus disagreed with the Applicant and
concluded that the MIG limit applied. According to
Arbitrator Arbus, the report did not satisfy the
requirements in section 38(3)(c)(i) of the SABS to
remove the Applicant from the MIG. Although the
report concluded that the Applicant suffered from
anxiety and depression, it did not address whether

Much has been written about these cases to date;
however, a more recent MIG decision has gone
slightly more under the radar. ADR Chambers’
Arbitrator Arbus released his decision in Lo-Papa
and Certas (FSCO A12-005538), in May 2014.
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as an important reminder to those dealing with
MIG claims, that evidence of psychological
sequelae – or pre-existing injuries, for that matter –
do not automatically imply that the Applicant
should be removed from the MIG.

the anxiety and depression were sufficient to
remove the injuries suffered from the MIG. It also
offered no opinion as to whether there was any
pre-existing medical condition that might be
impeding the Applicant’s recovery if she was to be
treated within the $3,500 MIG limit. The report did
not address the question of whether the accidentrelated impairment is other than predominantly a
minor injury, or that the Applicant’s symptoms are
separate and distinct from her soft tissue injury
(and not clinically associated sequelae).

Rather, if the claimant is relying on psychological
sequelae to be removed from the MIG, in order to
discharge his burden of proof, the claimant must
bring forward explicit evidence that the accidentrelated impairment is not predominantly a minor
injury.

Given that the onus of proof rested with the
insured (as established in Scarlett) and that the
Applicant failed to provide evidence that satisfied
the requirements in section 38 of the SABS,
Arbitrator Arbus concluded that the Applicant was
subject to the $3,500 MIG limit.
Although the Arbitrator’s conclusion appears to
follow logically from the applicable legislation, this
case stands

ARTICLES!!! ARTICLES!!!
Do you have an article that you would like to submit to the bulletin? We
are always looking for interesting articles relating to insurance that will
help educate adjusters and vendors!!
Please submit your articles to Charlene Ferris at
charlene_ferris@cooperators.ca
Are you hosting an event that you would like photos to be included in
the bulletin? Please submit them to Charlene Ferris.
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Roads closed,
homes flooded in
Burlington after
severe storm

Were you a past president, or do you know someone who was?? Please
let us know what year you were past president so that we have you
down for the proper years for the Past Presidents Night!!!
Please email Charlene Ferris.
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Damages due to Flooding can be Prevented! – Part 2
By: Mina Tesseris
In a previous article, we discussed how basement flooding problems caused by sewer backup can be avoided.
This article attempts to address the causes and possible solutions to another common source of basement
flooding known as groundwater.
What is Groundwater?
Groundwater is defined as water located beneath the earth’s surface within soil pore spaces and rock
fractures. The depth at which these pore spaces and/or fractures become completely saturated with water is
called the water table. Groundwater moves through the soil or rock relatively slowly until it discharges to the
surface where it evaporates into the atmosphere, condenses and returns to the earth’s surface as precipitation.
Some of the water at the earth’s surface will infiltrate the soil and recharge the water table and some will flow
as surface run-off to a watercourse such as a stream, lake or ocean. This cycle of discharge and recharge is
known as the hydrologic cycle,
During periods of drought when the rate of discharge exceeds the rate or recharge, water table levels will drop.
During periods of high precipitation when the rate of recharge exceeds the rate of discharge, ground water will
accumulate and water table levels will rise. Thus, the constant change in the rates of discharge and recharge
causes the water table level to fluctuate both seasonally and annually. It is not uncommon to have seasonal
fluctuations in the water table level of up to 5 feet in some regions of Southern Ontario. It goes without saying
that there is a risk of groundwater related problems when building close to the water table during dry periods
without due regard for seasonal and annual fluctuations.
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Identifying Water Table Levels
When constructing a building, it is essential for builders to consider groundwater movement and water table
fluctuations on the site. Because water table levels will fluctuate over time, it is important to monitor on site
groundwater conditions, especially when there is a risk of water table levels rising to the basement floor level.
It is becoming more common for municipalities to require on site groundwater monitoring as a condition of draft
plan approval for land development. Knowing the extent of water table fluctuation provides land developers,
engineers and builders with information to assist with deciding on appropriate construction practices that
minimize the risk of flooding due to groundwater.
Building in the Ground – Past and Current Practices
Building spaces that are built below ground level must resist the ingress of groundwater. This is a requirement
of the Ontario Building Code. The specific requirements will vary with building area, type of occupancy, soil
conditions and groundwater conditions. For houses and small buildings, the Building Code states that where
hydrostatic pressure occurs, waterproofing is required at floors-on-ground and at foundation walls when the
exterior ground level is higher than the ground level inside the walls. It is important to note that completely
saturated soils (i.e. soils in the water table) that are in contact with below grade floors and walls will exert
hydrostatic pressure. Therefore, the Code requires floors and walls that will be in contact with the water table
to be waterproofed. Waterproofing involves installing a continuous barrier to water ingress below the slab-ongrade floor and on the exterior side of the foundation walls. It is usually in the form of a single or multi-ply
membrane material that is fully adhered to the floor and walls. Waterproofing is resistant to hydrostatic
pressure, whereas the black bituminous coating that is typically applied to the outside of a foundation wall
(known as damp-proofing) is not resistant to hydrostatic pressure.
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Unfortunately, waterproofing is one of the most overlooked requirements in residential construction due to the
fact that historical data on water table levels at a particular building site very rarely exists. Although the
Building Code contains climatic design data for a given return period (for example, 1 in 50 year return period
for ground snow load), it provides no data or guidance on the required return period to be used in the
determination of water table levels and potential for hydrostatic pressure on basement foundation walls. As a
result, the need for waterproofing was usually determined in the past by excavating a test pit at the
commencement of construction and observing groundwater conditions as they existed on that particular day.
This approach is very risky and, quite frankly, is flawed. It would be analogous to attending a site on a winter
day, measuring the depth of snow and constructing the building roof to resist that weight of snow. It is safe to
say that the probability of exceeding this snow load and encountering a roof collapse within the next 50 years
is very high! Fortunately, some Municipalities have adopted policies that require developers to establish high
water table levels through on-site monitoring over a period of a year or more. Although this gives limited data,
it does provide some indication of the seasonal fluctuation that can be expected. In response to recent
flooding events due to rising water table levels, some Municipalities have undertaken drilling of wells at
strategic locations within their jurisdiction for the purpose of seasonal monitoring of water table levels. Over
time, this approach provides ample data for making sound decisions with regard to building in the ground.
Potential Problems
Basement flooding can occur when the groundwater level rises above the level of the basement floor if the
basement floor and walls are not continuously waterproofed. Today’s basements are constructed by
excavating to a given depth, constructing the footings and walls, installing a foundation drainage system
(usually a perforated plastic pipe all around the foundation that drains to a sump, sewer or nearby ditch) and
backfilling the excavation. A drainage layer and dampproofing are placed against the foundation wall in cases
where waterproofing does not exist. Surface water that does not drain away from the building will move
downward through the drainage layer and reach the bottom of the excavation. When the native soil is
relatively impermeable (e.g. clay soil), excavation causes a “bathtub” effect whereby water is trapped at the
base of the excavation. When the native soil is free-draining (e.g. sand), there is no bathtub effect. Typically,
surface water that is retained at the base of the “bathtub” is not a problem as the foundation drainage system
should discharge the water more rapidly than it enters the excavation. However, in cases where groundwater
moves through a permeable seam of soil to the footing drain (i.e. through a confined aquifer within the
impermeable native soil) or enters the footing drain due to a rise in the water table level, the water level may
rise above the basement floor level if the rate of groundwater entering the excavation exceeds the discharge
rate of the foundation drainage system. Flooding due to groundwater intrusion usually appears as overflow
from the basement sump pit. If a sump pit does not exist, then intrusion usually occurs through cracks in the
slab or at the perimeter where the floor slab meets the foundation wall. Heaving of the floor slab may also
occur if water pressure beneath the slab is excessive.
In cases where the foundation drainage system includes a sump with a pump that discharges water to the
surface, the discharge rate will be limited by the capacity of the pump. Even in cases where the pump
discharge rate is adequate, the constant inflow of groundwater will cause the pump to work continuously until it
prematurely fails which often is followed by flooding. Another risk of relying on sump pumps to control
groundwater from a confined aquifer or rising water table is that an electrical power failure will lead to flooding
if a backup system is not in place.
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Do’s and Don’ts
The lesson to be learned is that water table levels can fluctuate significantly and groundwater movement
through confined permeable soil or rock will also fluctuate. When constructing building foundations, diligence
is necessary in determining groundwater levels and setting the level of the basement floor. Where there is a
risk of the groundwater level reaching the level of the basement floor, the foundation must be waterproofed
(including both the slab-on-grade floor and walls) and designed to resist hydrostatic pressure. Relying solely
on sumps and pumps to control the groundwater level in lieu of waterproofing is risky because sumps and
pumps have limited capacity. Even in cases where they have sufficient capacity to control groundwater levels,
pumps are susceptible to mechanical and electrical failure. It is for this reason that the Ontario Building Code
requires foundation waterproofing where hydrostatic pressure occurs.
The best protection against flooding due to groundwater is to construct basement floors well above seasonally
high water table levels, maintain good surface drainage away from the building and use impermeable soil or
surface finishes at ground level to limit infiltration of surface water near the foundation. If the potential for
hydrostatic pressure cannot be avoided with these measures, then continuous foundation waterproofing is
necessary.
Mina Tesseris, P.Eng,, LEED AP
Mina Tesseris, P. Eng. LEED AP BD + C, is a Senior Engineer and Technical Leader of Building Sciences at R.J. Burnside &
Associates Limited. His area of practice for insurance clientele includes investigation of damaged buildings. He is also a qualified
Building Code expert. Mr. Tesseris may be reached via email at mtesseris@rjburnside.com.

For more information contact:
insurance@rjburnside.com 519-271-5111
R.J. Burnside & Associates Limited
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SCM Insurance Services acquires P&C divisions of Granite Global
SCM Insurance Services has acquired the property and casualty businesses of Granite Global Solutions, SCM
announced Monday. Terms of the deal were not disclosed. The businesses acquired include Granite Claims
Solutions, a national adjusting firm; Granite Health Solutions, a provider of medical assessments and health
services; CKR Global, a national provider of risk mitigation and investigation services; and Rochon Engineering, a
forensic engineering and environmental consulting company.
“Our two companies are stronger together, and poised for further growth and opportunity,” Larry Shumka,
president and CEO of SCM Insurance Services commented in the announcement Monday. Shumka leads the
combined entity, according to the statement. “This transaction is consistent with SCM’s philosophy of building
strong, autonomous brands, and a larger, more diverse company will better serve our customers with a portfolio of
best-in-class services,” he added.
Under the acquisition, Granite’s claims, health and investigations businesses will be added to the corresponding
business units in SCM Insurance Services, respectively ClaimsPro, Cira Medical Services and Forensic Investigations
Canada (FIC). Rochon Engineering will continue as a standalone company.
Day-to-day operations will continue with services completely unaffected, SCM noted. Customers can continue to
contact their existing client representatives for any needs they may have.
“SCM brings scale and a focus on leading-edge technology that will make the combined entity a force in the
industry, serving both insurance and corporate markets with the best possible solutions,” Murray Wallace,
president and CEO of Granite Global Solutions added in the statement. “Granite’s employees, contractors and
customers could not ask for a better home than SCM.”
The executive leadership of the business units will be as follows:
ClaimsPro and Granite Claims Solutions, as a combined company, will be led by Bob Fitzgerald, president of
ClaimsPro. Michael Holden, president and CEO of Granite Claims Solutions, will serve as a special advisor. Cira
Medical Services and Granite Health Solutions will operate as distinct brands. Karen Seward remains president of
Cira and Ian Elliott remains president of Granite Health Solutions, which operates under the brands of Sibley &
Associates, Total Rehabilitation Management (TRM) and Multi Disciplinary Assessment Centre (MDAC).
FIC and CKR Global will be led by Robert Burns, president and CEO of CKR Global. Len Copp, president of FIC, will
become chief operating officer. At Rochon Engineering, Doug Tremblay remains in his role as managing partner.
SCM Risk Management Services (RMS) and Opta Information Intelligence (Opta)’s leaders are Patrick Garuk and
Greg McCutcheon, respectively. SCM Insurance Services executive team led by Larry Shumka, president and CEO,
includes Ken Hansen, CFO, Jim Campbell, CIO, and Raymond Off, CHRO (chief human resources officer).
“As we discussed this exciting transaction, it became clear to both ourselves and Granite that the combination of
industry-leading people, capabilities, geographies and business practices could create an exciting offering in our
marketplace,” Shumka added in the statement Monday.
“We can’t wait to welcome Granite’s employees and continue to create opportunities for employees and
customers alike.”
TorQuest Partners, a Canadian mid-market private equity firm, is the majority shareholder of SCM Insurance
Services. Genstar Capital, a San Francisco-based private equity firm, is the majority shareholder of Granite.
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